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STATEMENT REGARDING BASIS OF JURISDICTION AND RELIEF SOUGHT

This Court possesses jurisdiction of this matter pursuant to MCR 7.302(F)(1) and its Order
of January 28, 2003 granting Plaintiff-Appellant Graves’ Application for Leave to Appeal and
vacating its prior Opinion of October 22, 2002 (App.). The Court of Appeals reversed the trial
court’s grant of Graves’ Motion for Summary Disposition and denial of Defendants-Appellees’

Motion for Summary Disposition. (Graves v American Acceptance Mortgage Corp. et al., 246

Mich App. 1, 630 NW2d 383 (2001) (Docket No. 215141) (App.). Graves’ Motion for Rehearing
was denied by the Court of Appeals on July 10, 2001 (App.).

The Court of Appeals erred in reversing the trial court’s decision. The Court of Appeals
found that when a purchaser under a land contract obtains a mortgage and uses the proceeds to pay
off the balance of the land contract, the mortgage is given the status of ‘a purchase money mortgage
taking priority over all other interests, even those recorded prior to the moﬁgage. As more fully set
forth in the Argument section of this Brief, the Court of Appeals’ Opinion runs contrary to the clear
language of the recording statutes (MCL §565.25, MSA §26.543; MCL §565.29, MSA §26.547)
and the common usage of land contracts in Michigan.

| Plaintiff-Appellant Graves duly recorded a valid judgment lien against property owned
under a land contract by her ex-husband, Steve Diaz, to secure payments awarded under a divorce
judgment. Her ex-husband subsequently entered into a mortgage agreement and used the proceeds
to pay off the land contract. The Court of Appeals deemed this to be a “purchase money mortgage”
superior to Graves’ prior recorded lien. By failing to adhere to the plain language of the pertinent
recording statutes in Michigan and to recognize the priority of a lien on a land contract vendee
interest, however, the Court of Appeals effectively wiped out Graves’ valid claim, thus causing

substantial injustice to Graves.
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STANDARD OF REVIEW

A Motion for Summary Disposition brought pursuant to MCR 2.116(C)(10) tests the factual

sufficiency of the claim or defense. This Court’s review of the trial court’s summary disposition

ruling is de novo. Maiden v Rozwood, 461 Mich 109, 118, 597 NW2d 817 (1999).

-Vi-




{248) 354-1190 « Facsimile (248) 354-1259

* 29201 Telegraph Road, Suite 510 * Southfield, Ml 48034-7648 +

Taubman, Nadis & Gorosh, P.C,

STATEMENT OF QUESTIONS PRESENTED

DID THE COURT OF APPEALS ERR IN GIVING PRIORITY TO A MORTGAGE, THE
PROCEEDS OF WHICH WERE USED TO PAY OFF THE BALANCE OF A LAND
CONTRACT, OVER A PRE-EXISTING, RECORDED LIEN?

Court of Appeals answered “No.”

Plaintiff-Appellant answers “Yes.”

Defendants-Appellees answer “No.”

DID THE COURT OF APPEALS ERR IN FAILING TO RECOGNIZE THAT A LAND
CONTRACT VENDEE’S INTEREST IS A PRESENT INTEREST IN REAL ESTATE,
SUBJECT TO ATTACHMENT BY A JUDGMENT LIEN HOLDER?

Court of Appeals answered “No.”

Plaintiff-Appellant answers “Yes.”

Defendants-Appellees answer “No.”

-vii-
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CONCISE STATEMENT OF MATERIAL FACTS AND PROCEEDINGS

On August 25, 1987, Plaintiff-Appellant EILEEN V. GRAVES (“Graves”) and her then
husband, Steve Diaz (“Diaz”), executed aland contrac; (the “Land Contract”) to purchase the real
property at issue, commonly described as 72 West End, Waterford, Michigan (the “Property”).
(The Land Contract is attached hereto as Exhibit ““A.”) The sellers of the Property were John and
Paula Giordano (collectively, the “Giordanos”).

Graves and Diaz were divorced in 1994. The Judgment of Divorce dated June 9, 1994,
awarded the Property to Diaz, but simultaneously granted Graves a lien on the Property to secure
money awarded to her in the divorce for child support payments and monies owed from another
property. The Judgment of Divorce ordered the following relative to the Property:

The real property located at 72 West End, Waterford, Michigan,
shall be awarded to the Plaintiff [Diaz] subject to a lien in favor of
the Defendant [Graves] in the amount of seven (7%) percent
interest per annum payable within one year from March 30, 1994
for the following debts which Plaintiff owes to the Defendant:
(1) Any child support arrearages; (2) Rental arrearages in the
amount of $900.00 relative to the property located at 1048 LaSalle,
Waterford, Michigan; (3) Any arrearages owed on the land
contract relative to 1048 LaSalle, Waterford, Michigan, as of
March 31, 1994. These arrearages amount to $7,504.00. That the
Plaintiff shall assume any outstanding obligation thereon and hold
the Defendant harmless therefrom. (Emphasis added.)

(The Judgment of Divorce is attached as Exhibit “B.”)

. Graves recorded her lien at 8:54 a.m. on September 7, 1994 (See, Exhibit “B.”) Later
on September 7, 1994, Diaz entered into a mortgage with Defendant-Appellee American
Acceptance Mortgage Corporation (“American Acceptance”) to secure a loan to pay off the Land
Contract (the “Diaz Mortgage”, attached hereto as Exhibit “C”). Diaz used the mortgage
proceeds to pay off the remaining amount due under the Land Contract with the Giordanos. A

Warranty Deed was given to Diaz transferring the Property. American Acceptance recorded the
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Diaz Mortgage on October 5, 1994 (Exhibit “C”) and assigned the Diaz Mortgage to Defendant-
Appellee Boulder Escrow, Inc. (“Boulder”), who recorded the Assignment on April 13, 1995.

Diaz failed to make payments for child support or remedy the arrearages as ordered under
the Judgment of Divorce. Graves filed a motion to enforce her judgment lien and, on November
25, 1995, obtained from the trial court an Order to Enforce Judgment by Foreclosure and Other
Remedies against Diaz (Exhibit ¢“D”).

On January 12, 1996, Graves filed a Complaint against Diaz, American Acceptance and
Boulder to foreclose on her judgment lien. On July 17, 1996, Boulder filed a cross-claim against
Diaz for defaulting on his mortgage payments and a counter-claim against Graves claiming its
mortgage interest had priority over Graves’ judgment lien. Graves and American Accéptance and
Boulder then filed cross-Motions for Summary Disposition.

In ruling on the opposing Motions for Summary Disposition, thé trial court found that
Graves’ judgment lien had priority over the interests of American Acceptance and Boulder and
granted Graves’ Motion for Summary Disposition while denying that of American Acceptance
and Boulder (App.). American Acceptance and Boulder appealed the trial court’s ruling to the
Court of Appeals. The Court of Appeals reversed the decision of the trial court (App.). Graves’s
Motion for Rehearing was summarily denied by the Court of Appeals on July 10, 2001 (App.).
Graves’ Application for Leave to Appeal was granted on January 28, 2003 after this Court
Vacafed its prior Opinion of October 22, 2002 which summarily reversed the decision of the Court

of Appeals (App.).




ARGUMENT
L THE COURT OF APPEALS ERRED IN GIVING PRIORITY TO A MORTGAGE,
THE PROCEEDS OF WHICH WERE USED TO PAY OFF THE BALANCE OF
A LAND CONTRACT, OVER A PRE-EXISTING RECORDED LIEN.

A. The Michigan Recording Statutes Give Priority to Graves’
Lien.

The Court of Appeals erred in giving the Diaz Mortgage used to pay off the Land Contract
priority over Graves’ pre-existing, recorded judgment lien on Diaz’s interest in the Land Contract.

As the Court of Appeals recognized in its decision, the general rule under Michigan’s “race

(248) 354-1190 « Facsimile (248) 354-1259

notice” recording statute, being MCL §565.29, et seq., MSA 26.547, et seq., is that the first to
record an interest in real property has priority over subsequently recorded liens or interests in the
property. It provides in pertinent part:

Every conveyance of real estate within the state hereafter- made,

which shall not be recorded as provided in this chapter, shall be

void as against any subsequent purchaser in good faith and for

valuable consideration, of the same real estate, or any portion

thereof, whose conveyance shall be first duly recorded.
Additionally, at the time Graves recorded her lien, MCL §565.25, MSA 26.543 stated that, once
an instrument has been perfected (i.e., properly recorded), “in the office of the register of deeds...
all subsequent owners or encumbrances shall ‘take subject to the perfected liens, rights, or

E231

interests.

* 29201 Telegraph Road, Suite 510 » Southfield, Ml 48034-7648 «

. The Court in First of America Bank v Alt, 848 FSupp 1343, 1347 (DC Mich 1993) aptly

described Michigan’s recording statutes:

In Michigan, interests in real property are recorded with the
register of deeds in the county where the property is located. All
recorded liens, rights, and interests in property take priority over

—

MCL 565.25 was amended in 1996 and took effect on March 31, 1997. Graves’ lien was recorded
on September 7, 1994. It is the general rule in Michigan that all statutes are prospective in their
operation except when clearly indicated to the contrary by the statute itself. Gormley v General
Motors Corp., 125 Mich App. 781, 788; 336 NW2d 873 (1983).

Taubman, Nadis & Gorosh, P.C.

-3-
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subsequent owners and encumbrancers. MCL 565.25; MSA

26.543. Where an individual fails to record a lien or interest in the

property, that interest is void as against any subsequent interest

holder who purchased the interest in good faith for valuable

consideration. MCL 565.29; MSA 26.547. A person takes in

‘good faith’ if he or she takes without notice of the prior

unrecorded interest. . . Thus, Michigan has adopted what is

frequently known as a ‘race - notice’ statute: The first interest

holder to record takes priority, unless that individual has notice of

a prior unrecorded interest.
Id. at 1347 (Citations omitted).

In the instant case, it is undisputed that Graves was granted a valid lien which was duly

recorded in the Oakland County Register of Deeds in 1994, prior to the recording (or even the
granting) of the Diaz Mortgage. Accordingly, under the plain language of Michigan’s race-notice

recording statutes Graves’ lien has priority over the Diaz Mortgage. .

B. Michigan’s Recording Statutes Do Not Grant Special Priority
to Purchase Money Mortgages.

The recording statutes in the State of Michigan fail to provide a super priority or special
consideration to purchase money mortgages relative to other prior recorded instruments. MCL
565.25, MSA 26.543; MCL 565.29, MSA 26.547. The statutory language is clear and
unambiguous on its face and does not require or allow any interpretive analysis. Massey v
Mandell, 462 Mich 375, 379-380; 614 NW2d 70 (2000). Accordingly, to the extent Defendants-
Appellees argue that purchase money mortgages should be entitled to special statutory
consideration relative to prior recorded instruments, these arguments are more properly directed
to the legislature and not the judiciary.

The Michigan recording acts are not only clear and unambiguous, but make no mention
whatsoever of “purchase money mortgage” priority. There is no reason to create any such priority
here. In this instance, the property was “purchased” at the time of the closing on the Land

Contract. The land contract was executed simultaneously with the closing and serves as the




(248) 354-1190 * Facsimile (248) 354-1259

Taubman, Nadis & Gorosh, P.C. » 29201 Telegraph Road, Suite 510 « Southfield, M| 48034-7648 *

financing vehicle in much the same way as a mortgage granted to the seller (i.e., seller financed)
would serve. The principal advantage for the seller utilizing the land contract instead of a
mortgage is that the seller/vendor can provide for a relatively short window for establishing a
default, can utilize the summary proceedings provisions in the Michigan Court Rules allowing
a vendor to forfeit the vendee’s interest, and until one-half of the contract is paid, the redemption
period in the event of such a forfeiture is only 90 days (not six months as in the case of a
mortgage foreclosure). See, MCR 4.201, 4.202; MCL §600.5744(3). Thus, the legislature has
provided incentives for a seller to make use of the land contract financing vehicle instead of a
mortgage financing vehicle. In all other practical respects, seller financing via land contract is
essentially identical to seller financing via mortgage.

There is no dispute that if, upon initial purchase from the Gibrdanos, the Property had
been financed utilizing a mortgage, it would clearly have priority over a Iﬁortgage subsequently
utilized to pay off the first mortgage. Defendants/Appellees apparently argue that this result is
because in the mortgage financing situation, “legal title” has already passed, whereas in the land
contract situation, only “equitable title” passes. This argument, however, flies in the face of
common sense and common practice in Michigan. Although legal title does not technically pass
when the land contract is signed, the purchase/sale is, in fact, consummated and equitable title
passes. As discussed below, upon such sale, the vendee has an interest in the real estate and thus
has the ability to lien and encumber the Property.

Further, it is impractical, and even impossible, for a lien claimant on a vendee interest to
know whether the vendor might in the future pay off the land contract utilizing a mortgage. Thus,
every time a lien is filed on a land contract vendee interest (including, for example, the lien of
amortgage recorded pursuant to the Land Contract Mortgage Act (MCL §565.357; MSA 26.677),

see more detailed discussion below) the lender or lienor would be taking its interest subject to the
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possible loss of priority for which it could never obtain title insurance. Since title insurance would
only cover encumbrances existing at the time of the effective coverage date (which would never
be later than the date of issuance of the policy), th¢ title insurer would always exclude from
coverage a subsequently recorded mortgage whose proceeds are used to pay off the land contract.

By contrast, a lender who wishes to provide mortgage financing for the pay off of a land
contract has the ability to review the title records of the register of deeds so that it may determine
if there are any such pre-existing encumbrances and then purchase title insurance against those
risks. Under the ruling of the Court of Appeals, any title insurance company providing a policy
to protect a first lien of a vendee mortgage or any other lien (such as a judgment lien, in this case)
would do so at its peril knowing of the possibility that the lien will lose its first priority position
at the moment a subsequent lender provides mortgage proceeds to péy off the land contract.

In the instant case, there is no dispute that, at the time the Diaz Méngage was executed,
Graves’ judgment lien was already of record (i.e., properly perfected). Thus, the only remaining
issue is whether there are sufficiently compelling circumstances to justify an exception to the race
notice statute. There are none.

C. Priority of Purchase Money Mortgages Does Not Apply in
Context of the Pay-Off of a Land Contract.

Défendants—Appellees’ argument is that the nature of the interest acquired in a land
contract purchase precludes the lien filed by Graves from taking priority over a subsequent
“purchase money mortgage.” This argument not only misconstrues the practical usage and
understanding of land contracts in Michigan, but would create havoc with the application of the
statutes allowing for mortgages to be granted against property purchased pursuant to a land
contract. Michigan law recognizes that a contract for the sale of land operates as an equitable

conversion, wherein a vendee’s interest under a land contract becomes realty. Charter Twp. of
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Pittsfield v City of Saline, 103 Mich App 99, 103; 302 NW2d 608 (1981) (citation omitted). As
such, a land contract vendee does obtain a cognizable interest in the real property.

The priority given to purchase money mortgages does not apply in the case of a land
confract pay off. Since the land was already “purchased” at the time the land contract was
executed, a mortgage providing funds to pay off the land contract should not be accorded
purchase money status. This not only follows as a matter of practical usage, but illustrates how
the public policies cited by the Court of Appeals underlying the priority given to purchase money
mortgages are inapplicable to the land contract payoff situation.

The first such public policy was described by reference to Slodov v U.S., 436 US 238,

258, n.23; 98 S Ct 1778; 56 L Ed 2d 251 (1978). This case describes the proposition that a
purchase money mortgage has priority because “it merely reflects [thé lender’s] contribution to
the taxpayer’s estate and therefore does not prejudice creditors who afe prior in time.” Id.
Outside the context of land contracts, this proposition helps explain a purchase money lender’s
priority since, without the purchase money mortgage, the taxpayer’s interest in the real estate
would not have been created at all.

In the context of a land contract, however, the vendee interest would already be in the
taxpayer’s estate when the creditor’s claim (in the case at bar, that of Graves as a judgment lienor)
attaches. Such creditor’s claimis clearly prejudiced if it is automatically subordinated to the party
subséquently paying off the land contract. This prejudice arises because the vendee interest is a
cognizable interest in real property when the lien attaches. Thus, the Court of Appeals’ reliance
on the pﬁblic policy supporting the purchase money mortgage status referred to in Slodov was
misplaced in the context of a land contract.

The other public policy underlying the priority of purchase money mortgages noted by the

Court of Appeals is also inapplicable in the context of land contracts. Citing the Restatement
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Property Mortgages 3d, Section 7.2, Comment b, page 459, the Court of Appeals relied on the
notion that providing priority to lenders encourages such lenders to facilitate the purchase of
property. Again, outside the context of land contracts, this public policy is understandable since
lenders have no need to worry about pre-existing liens and other encumbrances, thus facilitating
their willingness to make the loan transaction.

With a land contract, however, giving priority to the lender financing the pay off of the

land contract does not very well encourage the purchase of property since the property was

already purchased at the time the land contract was first executed. The land contract pay off is

effectively a refinance of the original seller financing and the above-described public policy
simply has no application.

With respect to statutory priorities, there is no practical or phblic policy reason which
justifies the treatment of the pay off of a land contract any differently than Michigan law treats
the re-financing of a mortgage utilized to purchase property in the first instance. The following
example illustrates the point:

Assume: Purchaser buys real property for fair market value.

Purchaser makes a down payment in cash and finances the balance

with a mortgage loan and records the mortgage. Later, a judgment

lien claimant records a lien on the property. Purchaser then

defaults on the mortgage and, just before the foreclosure, a third

party lender refinances the original mortgage unaware of the

judgment lien.
Undér the foregoing circumstances, Michigan’s race notice provisions clearly provide that the
judgment lien, having been recorded earlier in time, would have priority over the subsequently
recorded mortgage - even though the judgment lien was, in the first instance, subordinate to the
pre-existing (purchase money) mortgage. Thus, in the ordinary course, the judgment lien is paid

off with proceeds from the re-financing, discharging the lien and ‘providing priority status to the

refinancing lender.
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Furthermore, the practical mechanics of this hypothetical transaction work within the
statutory scheme. Since the third-party lender knows that the property is not being purchased for
the first time, it also knows of the possibility that cher liens and encumbrances could have
attached to the borrower’s interest in the property since the time of the original purchase.
Moreover, the third-party lender has constructive knowledge of what is in the public record.

MCL §565.25; MSA §26.543; Boraks v Siegel, 366 Mich 308, 311; 115 NW2d 126 (1962)

(applying CL 1948 §565.25, predecessor of MCL §565.25). Mortgage lenders routinely purchase
title insurance to protect themselves against the risk of a pre-existing lien existing in the public
record, but not discovered in a search. For assuming this risk, the title insurance company earns
a premium. Thus, all parties are protected and the integrity of the race notice statutory scheme
is maintained.
The facts presented in the instant case are virtually identical to the example given above.

The land contract vendors (the Giordanos) stand in the place of the original purchase money
lender. This makes sense since selling on land contract is widely understood to be a seller
financing arrangement. As the Michigan Court of Appeals has explained:

There is, of course, no functional difference between a purchase

money mortgage and a land contract. Both secure payment of

unpaid purchase money; until it is fully paid the purchaser’s rights

are encumbered by a lien in favor of the unpaid seller. Yet for

largely historical reasons the law of mortgages and land contracts

has developed in separate compartments.

Rothenberg v Follman, 19 Mich App 383, 387 fn 4; 172 NW2d 845 (1969), citing Turner, The
Equity of Redemption (1931).

Instead of taking back a mortgage, a land contract seller retains the “legal title” as security for its
agreement to finance the sale.
Here, Graves obtained and recorded her lien against Diaz’s vendee interest in the Property.

Instead of such lien being subject to the initial mortgage in the above example, the lien here was
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subject to the vendor’s right to foreclose (or forfeit) if the payments were not made. The
Defendants-Appellees in the instant case which financed the land contract pay off are the third-
party lender in the above example. They are charged with constructive notice of Graves’ lien
since it was recorded prior to their mortgage. And, since Defendants-Appellees knew that this
was a land contract pay off and not a sale, they knew of the possibility that intervening liens could
have attached to the Property, i.e., the vendee’s interest. In order to protect themselves from this
eventuality, they had the ability to, and actually did, obtain title insurance. The result should be
the same as what Michigan law already mandates as the result in the example above, i.e., the lien
remains superior to the pay off financing mortgage.

D. The Court of Appeals Opinion Undermines the Michigan
Land Contract Mortgage Act.

Treating the mortgage pay off of a land contract differently than the refinancing of a
purchase money mortgage will have disastrous consequences. Under the Court of Appeals ruling,
the long standing practice of lending against land contract interests would cease since financial
inétitutions could never be assured of retaining their first priority position. Any subsequent
mortgage pay off of the land contract interest would immediately step ahead with a first lien. In
fact, current land contract mortgages are already at risk of losing their priority status under the
present rﬁling of the Court of Appeals. Moreover, under these circumstances, title companies
most likely could not and would not insure against the loss of priority.

The Court of Appeals ruling effectively undermines the relatively recent legislative
enactment set forth in MCL §565.356, et. seq.; MSA §26.676, et seq., the Land Contract
Mortgage Act. The act provides in pertinent part:

(1) A vendor or a vendee under a land contract may grant a land

contract mortgage to secure any debt or obligation that may be
secured by a real estate mortgage. This subsection does not alter
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the effect of any contractual provisions which prohibit or result in
a default upon the mortgage, sale, assignment, or further
encumbrance of a vendor’s or vendee’s interest in a land contract
which would otherwise be enforceable.

(2) For the purposes of sections 6 to 11 [MCL 565.356-565.361],
the respective interests of a vendor or a vendee subject to a land
contract mortgage includes all of the respective rights of a vendor
or vendee including, without limitation, the vendor’s rights to
payments and the vendee’s rights to conveyance. For the purposes

of sections 6 to 11, the interests of vendors and vendees subject to
a land contract mortgage are real property interests.

(3) Unless otherwise provided by the parties, a land coﬁtract
mortgage encumbers all of the vendor’s or vendee’s interests that
are mortgaged, whether real, personal, or mixed, in the same
manner and to the same extent as a real estate mortgage.

MCL §565.357, MSA §26.677 (emphasis added).

Thus, in this act, the legislature recognized that lenders héve long been providing
mortgage loans using land contract interests as collateral, but withoﬁt a set of guidelines
governing the issues relating to such mortgages (procedures for foreclosure, for example, are
covered elsewhere in the act, see, e.g., MCL §565.359, MSA §26.679; see also, House Legislative
Analysis Section analysis of House Bill 5282, dated August 11, 1998 (Exhibit “E”)). The
legislature thus enacted statutorily what had only been a matter of common law prior thereto, and
provided a set of guidelines for how these mortgages should be treated. The Court of Appeals
decision essentially eviscerates the statute by making land contract mortgage lending virtually
impoésible. A lender fully complying with the statute in granting a mortgage loan would in all
cases be subjecting the lien of its mortgage to the subsequent lien of the land contract pay-off

lender. Since there would be no title insurance available to protect the first land contract

mortgage lender against the risk of a subsequent loss of priority, the loan would never be made.
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The Land Contract Mortgage Act is thus completely subverted by the Court of Appeals’ creation

of a priority interest under such circumstances.’

It is not only lenders who are adversely affected by the Court of Appeals ruling.
Contractors who lien land contract interests under the Construction Lien Act, being MCL
§570.1101, er seq., MSA §26.316(101), et seq., risk losing priority. Federal taxing authorities
who have liened assets of taxpayers, including vendee’s interests, also lose priority as the Court
of Appeals specifically noted in its decision. See, footnote 7, at p. 4 of the Court of Appeals
Opinion (App.). Thus, while the Court of Appeals decision works a substantial injustice to
Graves as a perfected judgment lien claimant, it will have a similar adverse effect on a wide array
of mortgage and lien claimants who rely on the race notice recording acts and the Land Contract
Mortgage Act in conducting their business.

IL THE COURT OF APPEALS ERRED IN FAILING TO RECOGNIZE THAT A
LAND CONTRACT VENDEE’S INTEREST IS A PRESENT INTEREST IN
REAL ESTATE, SUBJECT TO ATTACHMENT BY JUDGMENT LIEN
HOLDERS.

A. The Court of Appeals Unduly Relied Upon Fecteau v Fries.

Plaintiff-Appellant respectfully submits that the Court of Appeals decision is simply not
based on a well-reasoned analysis. The entire holding appears to stand on the somewhat arbitrary
distinctioﬁ (in this context) between the vendee holding “equitable” versus “legal” title. The
Court, of course, is technically accurate as a matter of law in that “legal” title does not transfer
until the balance of the land contract is paid off and the deed is conveyed. Gilford v Watkins, 342

Mich 632; 70 NW2d 695 (1955); See, generally, 1 John G. Cameron, Jr., Michigan Real Property

"It is significant to note that the land contract mortgage legislation was supported by the Real
Property Law Section of the State Bar Association of Michigan, the Michigan Bankers
Association and the National Bank of Detroit (Exhibit “E”).
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Law, Sec. 16.1, et. seq. (2d Ed. 1995). However, in the context of the Court of Appeals ruling,
this wrongly assumes that, until legal title is conveyed, the vendee does not have a present interest
in the real property upon which creditors can rely and fails to consider the long standing practice
concerning the use of land contracts as collateral as evidenced by the Land Contract Mortgage
Act.

Upon execution of a land contract, the vendee immediately acquires an interest in real
estate, albeit an equitable interest, which can be mortgaged or conveyed subject to valid
restrictions in the parties’ agreement. Cameron, supra, Sec. 16.4. Michigan courts have long
noted the power of a vendee to encumber his or her land contract interest:

In equity, the land belongs to bthe vendee, and may be sold,
devised, or encumbered by him, and on his death will descend to
his heirs [citation omitted]. It must be taken, however, subject to

the rights of the vendor under the contract.

Bowen v Lansing, 129 Mich 117, 119; 88 NW 384 (1901).

The Court of Appeals’ reliance on this Court’s decision in Fecteau v Fries, 253 Mich 51;

234 NW 113 (1931), was misplaced. The Court cited Fecteau for the proposition that a mortgage,

the proceeds of which fund the purchase of real estate, has priority over earlier creditors’ interests,
even if those earlier interests were duly recorded. The Court of Appeals, quoting Fecteau,
concluded that because legal title did not transfer until the time that the mortgage paying off the
land contract was executed, the “[p]laintiff’s judgment lien ‘could not insert itself between the
deed to [Diaz] and the purchase-money mortgage by [Diaz] to [American Acceptance].”” (P. 5
of the Court of Appeals Opinion (App.). Fecteau, however, was not decided in the context of a
land contract. This significant distinction makes the case entirely inapposite.

In Fecteau, money was borrowed for an initial deposit under the terms of a purchase

agreement for real property. When the money was loaned, a mortgage on the property was
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granted by the purchaser/borrower. At that point, the purchaser/borrower owned no interest in
the property. All he then owned was the right to purchase under the terms of the purchase
agreement. When the transaction closed, the purchaser borrowed additional funds to pay the
balance of the purchase price, again secured by a mortgage. This second-in-time mortgage
provided the funds to close the sale and the conveyance of a deed from seller to purchaser.
Accordingly, that mortgage was deemed a “purchase money mortgage”.

The Fecteau Court accurately pointed out that a pre-existing creditor could not intervene
between the granting of title and the attachment of the purchase money mortgage. Id. at 53. The
Court could properly conclude that when the initial mortgage was recorded, the granting party
was not vested with an interest in the property which could be subject to a lien. At the momentr
such interest was obtained, the purchase money mortgage was simultaﬁeously granted and so the
prior mortgage was squeezed into second position.

Unlike the present case, the Fecteau Court was able to ignore the effect of the statutory
recording priorities as all the parties were a part of a single transaction with actual knowledge of
the encumbrances. Furthermore, there was no need in that case to set out the distinction between
equitable and legal title, which only arises in the context of a land contract, a distinction central
to Plaintiff/Appellant’s position. Thus, the Court’s reliance on Fecteau is misplaced because it
fails to recognize that the equitable interest created at the time of the land contract purchase is a
presént interest in real property and subject to attachment. The Court of Appeals arbitrarily and
improvidently reads “title” to mean “legal title” only, thus giving no significance to the vendee’s
interest in the real estate, i.e., its equitable title. The Fecteau decision gave priority to the

“purchase money mortgage” not because of an elevated priority status, but because of its
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conclusion that encumbrances granted by a party not yet seized of any interest in the property
must yield to the mortgage that attaches at the moment an inferest is created.

In the case at bar, the vendee [Diaz] had an actual interest in the real estate when the
Property was purchased in 1987, which interest still existed at the time of granting Graves’
judgment lien. Thus, the reasoning in Fecteau does not come into play. Although the words
“legal title” are used in Fecteau and elsewhere, none of these cases deal with a land contract
situation in which equitable title is, in fact, conveyed at the time of the signing of the land
contract. (This is commonly demonstrated by the fact that when a land contract is executed, there
is an actual closing on the transaction unlike the mere signing of a purchase agreement.)
Defendants/Appellees’ attempt to capitalize on the use of the term “legal title” (as distinct from
“equitable title”) based on decisions like Fecteau where land contracfs were not involved must
be rejected.

Similarly, the Court of Appeals’ reliance on the Restatement of Property, supra, is also
misplaced. The Restatement sets forth the definition of a purchase money mortgage and a myriad
of examples where a purchase money mortgage is given priority over liens and other
encumbrances. Its reasoning, too, refers only to “title” without recognizing or making the
distinction between equitable and legal title. Like Fecteau, it is not discussed in the context of
paying off a land contract. However, the important feature of a land contract in Michi gan is the
fact that the vendee’s “equitable title” is considered an interest in real estate and, an interest that

can be, and often is, given as security to third parties. It is this distinction that is critical.
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B. The Court of Appeals Wrongly Relied on Foreign
Jurisdictions Which Do Not Recognize a Land Contract
Vendee’s Present Interest in Real Estate.

The Court of Appeals’ reliance upon two out of state decisions, Wermes v McCowen, 286

IlApp 381; 3 NE2d 720 (1936) (Exhibit “F”’) and Liberty Parts Warehouse, Inc. v Marshall Co.

Bank and Trust, 459 NE2d 738 (Ind App 1984) (Exhibit “G”), was unwarranted. Those
decisions failed to recognize the present existing interest in real estate held by a land contract
vendee, are inconsistent with Michigan’s race notice recording statutes, and undermine the
Michigan Land Contract Mortgage Act.

If looking to foreign courts, the Court of Appeals should have turned to the New Mexico

Supreme Court in C&L Lumber and Supply. Inc. v Texas American Bank/Galeria, 110 NM 291;
795 P2d 502 (1990) (Exhibit “H’). This decision is squarely on point and accords land contract
status similar to both the law and common practice in Michigan. In C&L, the plaintiff, C&L
Lumber, a material suppliér, obtained a materialman’s lien in connection with a construction
project undertaken by the land contract vendee. Following the recording of the materialman’s
lien, the vendee obtained mortgage financing from defendant Texas American Bank/Galeria usin g
the proceeds to pay off the land contract. Texas American argued that its mortgage should be
accorded purchase money mortgage status and take priority over plaintiff’s prior materialman’s
lien, pointing to the Liberty Parts, supra, decision of the Indiana Court of Appeals. In rejecting
the conclusions of Liberty Parts, the New Mexico Supreme Court ruled:

In addition to “superior equities,” the basis usually given for the

priority of a purchase-money mortgage, as recognized by Liberty

Parts, is that “there is no moment at which the judgment lien can

attach to the property before the mortgage of one who advances

purchase money.” Id. at 739. In New Mexico, the purchaser’s

equitable estate under a land sales contract is an estate in property.

[Citations omitted.] He is treated as the owner and his interest in
the property is subject to a judgment lien. [Citations omitted.]
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Thus, various liens in fact may attach themselves to property under
a land sales contract prior to the execution of a refinancing loan
and mortgage. To hold that such a refinancing mortgage was a
purchase-money mortgage, entitled to priority over all other liens,
would ignore both the earlier attachment of these liens and the
possible inequity in subordinating them to the refinancing
agreement. We conclude that under New Mexico law a mortgage
executed for the purpose of paying off a land sales contract is itself
not a purchase-money mortgage. (Emphasis added.)

C&L Lumber, 795 P2d 506, 507.

As in New Mexico, the purchaser’s equitable estate under a land contract in Michigan is
an estate in property. Accordingly, liens may attach themselves to a vendee’s interest in a land
contract and are entitled to priority over a subsequently obtained mortgage paying off the land
contract. See also, Lorenz Co. v Gray, 136 Or 605; 298 P 222 (1931) (mortgage used to pay off
a land contract would not have priority over a previously recorded mechanic’s lien on the
vendee’s equitable interest) (Exhibit “I”)).

The Court of Appeals’ reasons for failing to adopt the analysis of C&L and Lorenz were
ill-advised. The Court of Appeals asserted in footnote 11 on page 8 of its Opinion that “the New
Mexico and Oregon courts failed to (1) recognize the significant fact that only through the
involved mortgages did the land contract vendees obtain legal title to the involved properties, and
(2) appropriately consider or weigh in their decisions the public policies behind affording
purchase money mortgages priority over the earlier lien holder’s interests” (App.). Neither of
theseA reasons hold up under scrutiny. First, the fact that legal title did not transfer at the time of
the purchase is not an appropriate consideration in determining whether a prior lien could attaéh
toa land>c0ntract vendee’s interest. As noted above, a present interest in the estate exists in the
vendee when the land contract is executed and is, therefore, subject to attachment. Prejudice

therefore can arise each time a pre-existing lien claimant is subordinated to the mortgage paying
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off a land contract. Further, as already noted in Section I of this Argument, the public policies
underlying purchase money mortgages do not apply at the time of the pay off of a land contract.

III. DEFENDANTS-APPELLEES ARE NOT ENTITLED TO THE REMEDY OF
EQUITABLE SUBROGATION. '

Defendants-Appellees are not entitled to enjoy the remedy of equitable subrogation under
these circumstances as the trial court determined when it granted Graves' Motion for Summary
Disposition and denied that of Defendants-Appellees. In this case, Defendants-Appellees are
commercial lending institutions in the business of making loans for profit. Each voluntarily chose
to make a loan of money secured by a mortgage on the Property. The record below makes clear
that the Defendants-Appellees have no other interest in engaging in such a transaction other than
to acquire financial gain. In discussing the doctrine of equitable subrogation under Michigan law
in the context of a bank which voluntarily engages in a financial transaction seeking to make a
profit, the U.S. Bankruptcy Court for the Western District of Michigan has noted that Michigan
law prohibits such an entity from invoking the doctrine of equitable subrogation:

Equitable subrogation is a legal fiction through which a person who pays a debt

for which another is primarily responsible is substituted or subrogated to all the

rights and remedies of the other. Itis used only in extreme cases bordering on, if

not reaching the level of fraud. Under Michigan law it is well established that the

subrogee acquires no greater rights than those possessed by the subrogor, and that

the subrogee may not be a mere volunteer.

Boyd v Superior Bank FSB (In re Lewis), 270 Br 215, 217 (WD Mich 2001) (citations omitted);
see also, Hartford Accident and Indemnity Co. v Used Car Factory, Inc., 461 Mich 210; 600
NW2d 630 (1999); Citizens Insurance Co. v Buck, 216 Mich App 217, 226, 548 NW2d 680

(1996) (the doctrine only applies when one paying off the debt was forced to pay that debt
because they were secondarily liable).

Since there can be no genuine dispute that Defendants-Appellees are, in fact, mere volunteers in

having decided to make the loan to Diaz, they are not entitled to equitable subrogation.
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Weighing the relevant equities in this situation yields the same result. On the one hand,
the lending institutions voluntarily made a loan to Diaz and took a mortgage on the Property as
collateral. Prior to making the loan, the lenders had the ability to check the public record to
determine if there were any pre-existing liens which, under Michigan’s race notice recording
statute, would have a senior position. The lender can (and routinely does) even purchase
insurance from a title insurance company to insure itself against the risk that its search of the
public record failed to disclose a pre-existing recorded lien on the property. On the other hand,
the lien claimant (Graves) who first records the lien in the Register of Deeds must rely on the
integrity of the recording statutes to establish and preserve her lien position. Under Defendants-
Appellees’ application of the doctrine of equitable subrogation in this context, the lien claimant’s
priority suffers immediate prejudice where a land contract pay off moftgage lender is given carte
blanche to turn the lien claimant’s interest into a junior lien. Equity couid hardly dictate that a
senior lien claimant should be punished because a subsequent mortgage lender failed to make a
proper search of the public record and/or obtain title insurance in order to assure its priority status.
Graves did what she was supposed to do in perfecting her lien claim and the Defendants-
Appellees did not take the appropriate steps that were available to protect themselves. Clearly,
the equities should not run to the party failing to meet its responsibilities.

Although unavailing to the trial court, Defendants-Appellees have continued to suggest
that éproper equitable analysis should include an evaluation of how much equity there was in the
Property at the time the Land Contract was paid off. This is nbthing more than a red herring
desi gned to distract the Court from the realities of mortgage lending practice in Michigan, and
the statutory race notice recording scheme upon which it relies. Defendants-Appellees’ argument

that when the lender came in to pay off the land contract, it was providing all of the “equity
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money” and is thus entitled to the first position that the land contract vendor had is not only an
inappropriate analysis, but would be the ruination of the way priorities are established in
Michigan.

In effect, the lien priority of every lien claimant (whether on a land contract vendee
interest or whenever there is a pre-existing mortgage) under Defendants-Appellees’ argument
would be subject to the risk of losing its priority whenever the value of the property declines
markedly. Such an absurd result can be illustrated by the following hypothetical. Assume a
property is initially purchased with mortgage financing (the example applies equally if the initial
financing is via land contract, as in this case). Assume further that the lender has a first lien
priority position and a title insurance policy insuring same. Even if the lender loans only 70%
of the value of the property, it might well still find itself under—securedAif the value of the property
declines by more than 30% early in the life of the loan. This is precisely tﬁe risk that a mortgage
lender (or land contract venidor) takes when making the loan. If the lender is forced to foreclose,
itcan only look to the collateral's then-existing value and must seek the balance in a deficiency
claim against the borrower, if at all. A subsequent lien claimant on the same property takes
similar risks. It knows that as a matter of priority, the first mortgage (or vendor, as in this case)
must be paid off before it can assﬁme a first lien position. If the value of the property declines
such that the total amount owing to the initial mortgage lender plus the lien claim exceeds the
valué of the property, then on foreclosure the lien claim would be subject to a deficiency. This
1s the risk the lien claimaht takes when filing a lien. Neither the bﬁginal mortgage lender nor the
subsequént lien claimant, however, expects to take the risk that in the event insufficient proceeds

exist to pay off their respective claims, that a subsequently recorded interest would have priority
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over them. The parties must be able to rely on the race notice priority rules in the Michigan
recording statutes in evaluating and underwriting lending risks.

When a new lender is asked to provide refinancing, it is in the same position as the
original mortgage lender (or vendor) in that it can compare the then-existing value of the property
to the pre-existing liens in evaluating whether to make the loan. Its underwriting assumes,
however, that the lien of a subsequent lender will not take priority over its mortgage lien. Itis this
scheme that the Michigan priority statutes follow and which provide order and comfort for all
lenders in the State of Michigan. These recording priority statutes in no way depend upon the
appraised value of the property at the time the prior liens were granted or recorded, nor do they
inquire into the value of rthe property at the time of a subsequent loan. The entire analysis of
whether there was substantial, some or no equity in the Property at the time Graves obtained her
lien or at the time Defendants-Appellees made the loan to Diaz simpiy has no place in an
equitable subrogation analysis. Giving any credence to Defendants-Appellees' argument would
undermine the priority statutes and throw loan underwriting practices into turmoil.

Defendants-Appellees must face the fact that they are sophisticated commercial
institutions which made a mortgage loan with an incomplete title search and took their mortgage
position subject to Graves’ lien. Their remedy is title insurance, which they undoubtedly
purchased. They are entitled to no super priority as a purchase money lender because their
lendihg was to refinance the Property, not to purchase it. Furthermore, as commercial lenders,
they can establish no equitable basis for obtaining a priority through the back door which was not

available to them through the front.
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IV. DEF ENDANTS-APPELLEES’ ANTICIPATED ARGUMENTS RELATING TO
THE FACT THAT THE LAND CONTRACT WAS NOT RECORDED ARE
MATTERS FOR CONSIDERATION BY THE LEGISLATURE NOT THE
JUDICIARY.

Defendants-Appellees’ lament over the fact that the Land Contract was not recorded is
misplaced.” While it is factually accurate that the Land Contract was not recorded, the “sky is
falling” implications of such non-recording suggested by Defendants-Appellees have no bearing
on the outcome of this case and, in any event, are unpersuasive.*

Graves’ lien was recorded in the Oakland County Register of Deeds, which maintains
both a tract index, organized by legal description, as well as a grantor/grantee index, organized
alphabetically by name. Accordingly, by filing her lien in the Oakland County Register of Deeds,
the lien was duly recorded perfecting her interest in the property and was readily ascertainable Ey
reference to the legal description of the Property. While there may be counties in the State of
Michigan which do not maintain a tract index, Oakland County does. Thus, even if there were
theoretical merit in the claim that a title company could not discover the lien on an unrecorded

land contract in the grantor/grantee index (which, as discussed below, there is none), a title

company would have had no trouble discovering the lien in Oakland County’s tract index. Thus,

Based upon the amicus curiae brief filed by the Michigan Land Title Association in connection with
the Defendants-Appellees’ Motion for Rehearing, itis anticipated that the MLLTA will present similar
arguments to the Court.

As the Court is undoubtedly aware, in the real world of real estate transactions, instruments
recorded close in time prior to a transaction can go undiscovered. This is the so-called “gap
period” - the time between the completion of a title search and the closing on the transaction. The
risks associated with “gap period” recordings are typically borne by title insurers who normally
obtain title affidavits regarding the possibility of such recently recorded liens from the parties.
Due to the fact that Graves’ lien was properly recorded during this “gap period,” Defendants-
Appellees would be in the exact same position they are in now regardless of whether or not the
land contract was ever recorded.
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the issues raised with respect to whether the Land Contract was recorded (to the extent that such
non-recording affects searches in the grant/grantee index) are of no moment to the disposition of
this case.

Defendants-Appellees’ claim that the lien recorded by Graves would not be discoverable
in a grantor/grantee index is simply not true. When Graves recorded her lien, it was not only filed
by property description in the tract index, it was filed in Oakland County’s grantor/grantee index
as well. Since the Land Contract was not recorded, the lien would not be ascertainable by simply
searching under the name of the vendor (the Giordanos). It would, however, be readily
ascertainable by simply searching under the names of either of the vendees, Diaz or Pretto n/k/a
Graves.

Any suggestion that the names of the vendees were not well known to Defendants-
Appellees defies all logic and common sense. Defendants-Appellees Were paying off a land
contract. Certainly, even a'modestly prudent lender would obtain a copy of the land contract in
connection therewith. Furthermore, the existence of the land contract, even if unrecorded, could
never be hidden from the lender in any event. Every land contract pay off mortgage lender has
to know (either actually or constructively) that the borrower does not, as of yet, have record title.
The lender would have to then determine the basis for obtaining such title in order to be willing
to grant the loan and would then by necessity be given access to the land contract. Since the
lender knows or should know that encumbrances could have attached to the vendee’s interest in

the property, the obvious course of action is to search the title records under both vendor and

23




{248) 354-1190 « Facsimile (248) 354-1259

Taubman, Nadis & Gorosh, P.C. » 29201 Telegraph Road, Suite 510 » Southfield, Ml 48034-7648 «

vendee. This is especially true where it is also readily ascertainable that the land contract was not
recorded. A search under the vendee would, in any jurisdiction, have revealed the Graves lien.”

The anticipated issues raised by Defendants—Appellees in this regard, have nothing at all
to do with a title company’s (or any other party’s) ability to discover a pre-existing lien on the
land contract vendee’s interest. As noted above, the very land contract being paid off would
disclose the name of the vendee under whose name the lien would appear in the grantor/grantee
index. Instead, these arguments are at most only applicable to the esoteric (and perhaps even
merely aesthetic) notion that the effect of recording a lien on an unrecorded land contract will
effectively create a new chain of title under the name of a vendee. This has no legal import as the
recording statutes require only that the lien be recorded, without any reference whatsoever to how
those interests may appear and in which chain of title. Eileen Graves followed the law in
perfecting her judgment lien by filing in the Oakland County Register4of Deeds. Her filing
complied with the recording statutes which then provided:

[Tlhe record of such levies, attachments, . . . on record in the office of the

register of deeds, shall be notice to all persons, of the liens, rights and interests

acquired by or involved in such proceedings, and all subsequent owners or

incumbrances shall take subject to such liens, rights or interests.
MCL 565.25 (emphasis added).

This lawsuit is neither the time nor the venue for attempting to amend the law of Michigan

governing whether and when land contracts need to be recorded. The creation of land contracts

is statutorily governed by the Land Contract Act, being MCL 565.351 et seq., MSA 26.671, et

5

Common sense even dictates that the Judgment of Divorce containing Graves' lien rights against
the Property was also easily ascertainable. Since the Land Contract revealed vendees Diaz and
Graves (Pretto) as husband and wife, Defendants-Appellees must have sought evidence to
establish that they were no longer married before granting a mortgage loan only to Diaz. Within
this Judgment of Divorce, Graves'lien rights are plainly stated. All Defendants-Appellees needed
to do was search under Diaz or Pretto (n/k/a Graves) to discover the recorded lien.
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seq. This statute sets forth the requirements for the effective preparation of a land contract.
Nowhere in the statute does it provide that the land contract must be recorded for it to be
effective. The summary proceedings act relating to Iand contracts, being MCL 600.5726, MSA
27A.5726 and MCR 4.202, provides for procedures to be followed in forfeiting a land contract
upon a default. None of these procedures require that the land contract have been recorded.

The Land Contract Mortgage Act, MCL 565.356, et seq., details procedures for properly
perfecting a mortgage on a land contract vendee’s interest. It also provides for procedures to
foreclose on such a mortgage. MCL 565.359. Nowhere in this act does it provide that in order
for the mortgage to be effective or to foreclose thereon the land contract must be recorded. Other
statutory provisions authorize the recording of liens against interests in real property including
land contract vendee interests. See, e.g., the Construction Lien Act being MCL 570.1101, et seq.
MSA 26.316(101). Nowhere in these statutes is it provided that the lien.is not effective unless
the land contract is recorded.

Despite this broad statutory authority, Defendants-Appellees now apparently seek to argue
that Graves’ lien should be deemed ineffective or otherwise lose its priority relative to the
subsequently recorded mortgage because of the possibility that a title company searching the
Register of Deeds records in a county in which a tract index is not maintained, might not bother
to search under the name of the vendee in the context of a mortgage paying off a land contract.
S'uch a result is absurd.  Furthermore, accepting Defendants-Appellees' arguments would
radically change a vaﬁety of well settled statutory provisions without any legislative analysis
whatsoef/er. If there truly is merit in limiting the effectiveness of an unrecorded land contract or
lien thereon, then such arguments should be presented to the Michigan legislature for due

consideration. Given the fact that these arguments do not even apply in the instant case because

25.
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of the existence of Oakland County’s tract index, the judicial legislating sought by Defendants-

Appellees is particularly inappropriate.

CONCLUSION

When Eileen Graves was granted and recorded her judgment lien, she had the right to
believe that her lien actually attached to the Property, and would have priority over any
subsequent lien or mortgage. This is what the recording statutes in Michigan plainly state. While
the trial court reached this result, the Court of Appeals decision ignored the nature and reality of
land contracts in Michigan, and gave priority to a subsequently recorded mortgage contrary to the
race notice recording statutes. The Court of Appeals effectively wiped oth Graves’ only hope to
secure her court ordered property settlement and child support. As described above, however, the
Court of Appeals decision goes far beyond the clear injustice to Eileen Graves; it has created an
untenable precedent with respect to the law and practice in Michigan regarding land contracts.
Construction lien claimants, taxing authorities, and indeed banks and mortgage companies, who
have long-standing practices of lending against land contract vendee interests, have been
effectively told that the priority of their claim is now in doubt. This not only prejudices the rights
of existing vendee lien claimants, but wreaks havoc with lenders’ ability to grant land contract
mortgages in the future, doing so in the face of specific statutory provisions authorizing and
governing such mortgages. This Court should remedy this unjust and unfortunate result by

revefsing the decision of the Court of Appeals.
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Taubman, Nadis & Gorosh, P.C.

RELIEF REQUESTED

Plaintiff-Appellant Eileen V. Graves respectfully requests that this Honorable Court

reverse the decision of the Court of Appeals and remand to the trial court for entry of judgment.

Respectfully submitted,

TAUBMAN, NADIS & GOROSH, P.C.

BY: RONN S. NADIS (P35638)
MICHAEL K. DOROCAK (P54020)
Attorneys for GRAVES
29201 Telegraph Road, Suite 510
Southfield, Michigan 48034-7648
DATE: March 24, 2003 (248) 354-1190

MAAS\GRAVES\Pleadings\Brf on Appeal to Sup Ct drft4
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EXHIBIT A
LAND CONTRACT



Parties

Description
of Land

Terms of
Payment

Seller’s
Duty to
Convey

Fw’ni:hing
Evidence
of Title

Purchaser’s
Duties

Maintenance
of Premises

To Pay Taxes
and Keep
Premises
jnsured

FOAM Y

€ PHILIP R. SEAVER TITLE COMPANY, Inc.

# _./) . k—/ ’

FORM OF LAND CONTRACY

between John A. Giordano and Paula Giordano, his wife f

Rereinalter refecred to a3 "Selles™, whose address fs 7581 0Olde Sturbridqe Trail . Clarkston,HI

»nd Steve A. Diaz and Eileen V. Pretto, his wife

Rereinalter referred 1o a5 “Purchaser™, whose address Is 40 West End Avenue, Pontiac,
Michigan

HWitnesneth:
1. Brller Agrees: _
(o} To sell and convey 10 Purchaser land in the Township of Waterford
» County of Oakland . Michigan. descriivd »3:

Lot 41, Leffel's Subdivision of part of the Northeast 1/4

of the Southeast 1/4 of Section 25, Waterford Township,
Oakland County, Michigan, according to the plat thereof as
recorded in Liber 39, Page 21 of Plats, Oakland County Records

a/x/a 72 West End Avenue, Pontiac, Michigan

. hereinalter seferred to as “the
land”™, together with »lt tenements, hereditaments, improvements, and appurtenances, including any hphtinag or plumb.

ing faiures, shades, Venetian blinds, curiain rods, sturm windows, storm duors, sciecns, awnings, and

now on the land, subject to any applicable building and use restrictions and 10 any essements affecting the land.

in} That the full consideration for the sale of the land to Purchaser is:
5 34,000.00 ) dollars, of which the sum of Three Thousand Four Hundred

¢ 3,400.00 ) dollars has been paid 1o Seller prior 10 the delivery hervol, the veceipt of which
is hereby scknowledged, and the additional sum of Thirty Thousand Six Hundred

¢ 30,600.00 )} dollars, is 1o be paid 10 Seller, with interest on any part thereol at any Ume
unpsid at the rate of €N {10) per cent per annum while Purchaser is not in defaull, and at the rate of
eieven {11) Per cent per annum, computed upon the balance of the purchase price then unpanl, during the
period of any default in payment. Such additional purchase money and interest i3 10 he paid i munihly instaliments

of Three Hundred Twenty (See Paragraph 3K) i 3520'0&31, } dullars vuch, or 20",
n

more st Purchaser’s option, on the 1st day of each month, beximning 1 .w87; fz
such payments to be applicd first upon witerest and the balance on pancipul, All of the purchase money wnd merest °
shall, however, be luily paid within  Seven years from the dute hereol, anything hervin 10 the curitrary rwt-uh-z
sanding. ’

{€) To execute and deliver 10 Purchaser o his aazigns, upon payment In full of all sums ewing hereon, fess the
smount then owing on sny unpsid morigage or martgagex, and the surrender of the duplicate of this conteact, 3 good
snd sufficient warranty deed conveying title to the land, subject 1o abovementioned restrictions and easements and to
sny then unpald mortgage or mortrages, but free from all other encumbrances, excepi such 25 may be herein set forth
or shall have accrued or sttached since the date hereol through the scts or omissons of persons other than Seller or
his assigns. -

o] To deliver lo Purchaser as evidence of nitle, at Scller’s option, either an swner’s policy 11 Btle taurince or
abistract of title covering the land, and furnished by The eilccuve
date of the policy or certification date of the shsiract b 10 he approximmiely the date of this conirsct. Scher rhall have

the right 1o retain possession of such evidence of title during the hile of this contract but upoen dvmand shall kel ot to
Purchaser upon the pledging of a ressonable security

2. Purchaser Ageers:

2l To purchase the lund 3nd pay Seller the sum aloresuid, with interest thereon 33 sbove provided.

) To wse. maintaia snd sccupy the land in sccordinee with any and all building and use restricions applicalie
nercte.

1€} To keep the lund n sccordance with sil pobce, sanitary or other iy i by any gove

. suthorny.

1) Ty keep 2od maintain the land and the buildings therron in a3 good condition as they sre at the dute herent
wend st 10 vomMIE wasie. rrmove o0 demobish ony wiprevemoents thercon, or olherwise diminish the valoe ol Selier”,
aweuriy, without the winten consent of Seller.

o) To pay ull Laxes ssul special ssnerrmants herrafier e vied on the land before any penshy for non-payment attaches
thereto, aid submit receipta 10 Scller upon request. 33 evidence of payment thereof; snd 3lso ut sl times to keep the
Lutldins new or heresficr on the land snsured wearast loss and damaxe, in manner and e wn smaunt approved by
Selter. wisd 10 deliver the polcies a3 torued te Seller wuh the premiums fully paid.

ri‘ﬁzz.
Uhis Tontract, meews  25° any of AVeurT ..,87.?
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1 en smount o, '] . < Miv cont n! 100es, specrol misessempras *od inrrarce 1w iomsreted ;
. n I
2 111, then the method of pavement of there ems therrr indicared shall be sdomted. 11 such am o e ‘“”::t:;::
Paragesor 2 LU 3hall be of re efett ond the rrethod nl.poyment pravided in Poregcaph 3 1o "holc sppty ’

11 To pay hly in sddition to the hly peyment hereinbelore stipulated, the sum of Sixty
60.00

apcoial assessments and insurence Premiums mentioned in Parsgraph 2 (e) abave when duc and hefore any penalty
attuches, and submit receipts therefor 1o Purchascr upon demsnd. The smounts 3o prid shall be added 1o th principet
hatunce of this contract. The amount of the estimated monthly peyment, under this Preagraph. may be adjusted from
ime 1o time s0 that the smount received shall approximste the lotal surm required annusily for taxes, specinf assesgr
ments and insursace. This adjusiment shall be made on demand of cither of the parties and sny deficiencies shall be
paid by Purcheser upon Seller’s demand,

T
91 That he has exsmined s title insurance paliericommitment dated  Jureg ﬂfmv & ﬁ
PN il frr i
covering the land, and is satished with the marketability of title shown thereby. Delivery of such title policy or abstract,
or an owner’s title policy issued pursvant te such commitment, to Purchaser shall constitute fulfiliment of Seller’s agree~
ment to furnish title evidence herein contained.

I8} That he has examined the hand and is satished with the physical condition of any structure thereon, and
hereby waives any and all :hiv'm - of any T h #n the land or on anv bremises adiacent thereta,

et

3. Brller wnd Purchaser Mutusily Agree:

ol That Sefler may »t any litve encumber the leand by morigage o morigages to secure not more than the
balance owing hereon at the time such morigage or morigages are execuled, which marigage or mortgages shall
provide for payments of principal snd/or interest not in excess of ner sooner than those provided for In this contract,
and shall be a first len upon the land supetior to the rights of Purchaser therein; provided notice of the execution

morigake or mortgages and the rale of dnierest and maturity of the principal snd intercat shall be sent to Purchaser

by certified mail promptly alter execution thereol. Purchaser shall, en demand of the Seller, exccute any instru-

loregoing power. M Purcheser shall reluse to execute any such

instruments demeanded by Seller or 10 sccept such certified mail. or such certified mail shall be returned unclaimed,

then Selier may post such notice in iwo conspicuous places sn the land, and make affidavit of such facts and of

such posting, alter \wrMcl\L Purchaser's rlkhls shall be subordinated to such mortgage or morigsges ss hereinbefoce
. d. or P d .

morigage oc mortgages, excepl as lo smendments whith would increase the morigage amount 1o one In excess of that
owing hereon, or provide for a rate of interest in excess of that provided or s maturity date sooner than provided herein,

15) That il the title of Selier Is evidenced by land contract or mow or hereafter encumbered by mortgage, Seller
shall meet the payments of principal and interest thereon as they mature and produce evidence thereo!l to Pur.
chaser on demand. On Seller’s delavlt Purchaser may pay the same, which psyments shall be credited on the sums
matured or first maturing hereon with interest ot Per annum on payments 30 made. If proceed-
ings are commenced to recover possession of the land of ie enlorce the peyment of such contract or mortgage, because
of Seller's delavlt, Purchaser may at any time therealter while such proceedings sre pending encumber the land by
morigage securing such sums as can be oblsined upon such terms as may be required and with the proceeds pay
and discharge such morigage or purchase money lien, and any mortgage 5o given shall be a first lien upon the land
superior lo the rights of Seller therein. Therealter Purchaser shall pay the principsl and interest on such mortgage
30 given a3 they mature, which payments shall be credited on the sums matured or Rrst maturing hereon. When the
amount owing hereon Is reduced to that owing upon such contract or morigage or upon any mortgage executed under
cither of the powers contained In this contrect, s conveyance shall be made in the form above provided with &
covenant by the grantee 1o assume and pay the same.

fe) That il default is made by Purchaser in the payment of soy rx or special or b premi
or in the delivery of insurance as above provided, Seller may pay such lax, specisl sssessment or premiums or procure
such insursnce and poy the premiums therefor, and sny amount so pald shall be a further lien on the land payable
hy Purchaser to Scller forthwith with interest at 11 % per annum. This provisien shall be eflective
only il Paragraph 2 (e) applies,

. 19! That during the existence of this conlract, any proceeds received from a hazard insursnce policy covering the
Iand sheli first be used te repair the damage snd resiore the property, with the balance of such proceeds, it any, being
distributed to Seller and Purchaser, as their interests may appear.

{o} That no assi or yance by Purch shall creste any liability whatsoever against Seller until o
duplicute thereo! duly witnessed and scknowledged, containing the residence sddress of Lhe sssienee, shall be delivered
either personally or by certified mail to Seller and receipt therelor oblained. Purchaser’s liability hereunder shall
not be relessed or affected in any way by delivery of such assignment, or by Seller's endorsement of receipt or
srceplance thereon,

11} That Purchaser shall have the right te possession of the Jand from and alter the date hereol, unless otherwise
herein provided, and be entitied to fetain possession thereol anly 30 fong as there is no default on his part in carrying
out the terms and conditions hereof, If the land is vecant or unimproved, Purchaser shall be deemed o be in con.
structive possession only, which posscssory right shall cesse and terminate sfter service of a notice of forleiture of
thiz contract. Erection of signs by Purchaser on vacant or unimproved property shall net constitute actual possession
by him.

1ol That should Purchaser fail to perform this contract or sny part thereol, Seller Immediately alter such delault
shall have the right to declare this contract forfeited and void, onc retain whatever may have been paid hereon, and

sider and irest Purchaser as his tenant holding sver without permission and may teke Immediste possesston of the
fand, snd Purchaser and esch and every other xcupent remove and put oul. I service of a notice of forleltuce is relied
upon by Seller to lerminate rithts hereunder, a notice of intention lo forfelt this contract shell have been served at
least fifteen (13) days prior thereto.

N That i proceedings are taken to enloree this contract by equitable »ction, sfler Purchaser shall have been
in default for & period of forly-five (45) days or mare, the entire smount owing hereon shall be due snd paysble forth-
with. snything herein contained to the conirary notwithstanding.

€41 That time shall be deemed to be of the essence of this contract

{1) Thet any declacslions, notices or Pavers necessary or proper to terminate, accelerate or enforee this contract
shall be conclusively presumed to have been served upon Purcheser if such Inslrument was enclosed in an eavelope
with postage fully prepsid, sddressed ‘o Purchoser a1 the address set loeth in the hesding of this contract or af the
Iatest other address which may have been sproified by Purchaser and recelpted for In writing by Seller, and such
cnvelope wes depasited in the United States government mail,

i« The first nine (9) monthly payments will include an additional
sum of Two Hundred ($200.00) Dollars per month, i.e., payments will
be $520.00 per month for the first nine months plus Sixty ($60.00)
Dollars per month tax escrow., Thereafter, $320.00 per month plus
$60.00 per month tax escrow,

(1)  No prepayment Penalty shall apply.
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{m} Purchas understands that at tne O1 Thne seven yeals un
this Land Contrict, there will be a balloo ayment due and owing
on the remaining balance.

U the wife of Seller has dower rights in the land, she sgrees, by Joining in the execution of this contrect, to foin
In enecuting the deed to be given In fulfiliment hereol.

Any Individusl parties herclo represent themselves lo be of full age. Any corporsie parties hereto represent them-
selves teo be existing corporstions with their charters in full force snd effect.

The proneuns and relstive words herein used sre written in the masculine and singular. i, however, mere than
one person jeina In the execution hereol 33 Seller or Purcheser, or either party be of the feminine sex or & corpors-
tien, such words shall be read ss W written In plursl, feminine or nevter, respectively. The herein shall
bind the belrs, devisees, legatees, successors and amigns of the respeciive perties.

Signed, sesled and delivered by the pariles in duplicate the day and year first above written.

P -l 20
. 2

m

“j‘ohyp Heact . STEVE  A. DIAZ
; (LS)
A Q’/ (L5
{LS.)

PAULA GIORDANO

STATE OF MICHIGAN
COUNTY OF OAKLAND ss.

On thia 2SN dy of /4*-’5 vst 19 87 before me

sppesred Steve A. Diaz and Eileen V., Pretto, his wife; and John A.
Giordano and Paula Giordano, his wife

10 me known 1o be the personS deseribed In and who executed the foregoing Instrument and scknowledged that
they execuled the same as their free act and dfed.
My commission expires 1 - M M
Z
JOHK P. HRARTWIG, Notary Public V v
M % Notary Public, Aklhﬂd County, Michigsn
y Commission Expires Fab, %, 1900 O
STATE OF MICHICAN
COUNTY OF ' 1. .
On 1his day of 19 belore me,
sppeared ’

to me personally known, whe being by me sworn, did (1}
say that (2) the

of
the corporation named In and which executed the within Instrument. and that the seal sffixed o said Instrument Is the
corporate seal of 3sid corporstion, snd that ssid Instrument was slgned and sealed ln behall of said corporation by
suthority of its board of direclors: and said

scknowledged said instrument te be the free nct and deed of said corporation.

My commission expires 19

Note: 1 more thon one officer acknowledges Insert at {1}

“each for himasel(,” and (2) "they sre respeclively” Netary Public, éwnly. Michigan
Inst t s Busi : :
Dratied by: _John P, Hartwig Naanei* 1500 N, Woodward, Suite 100,

Birmingham, MI 48011
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STATE OF MICHIGAN

IR THE CIRCUOXIT COURT FOR THE COURTY OF OAKLAND

Steve A. Diaz, SS# 376-56-4931,
L 72 West End .
T Waterford, Michigan 48328
_ RECEIVED FOR FILING
DAL MINETEE, Y CLEF Case No. 93 459970 DM
Judge David F. Breck

$21.00 NISCELLAXEDUS RETGRDNG

.

94 JN -9 P2:2]

Eileen V. Pretto, SS# 373-66-0626,
167 Riviera 2.
Waterford, Michigan 48328

$2.00 REHONUHENTATION ;
TSEP % 8:54 AN,  REEFR 1 [
FAID RECORIEY - DRLAMD COMTY [F;

LU D. ALLEN, CLERX/REGISTER 0F IXEES -
Defendant. -

Seymour Markowitz -~ P17094 s et e eem
Attorney for Plaintiff  STATE OF MICHIGAN ) LT

. 17000 W. Eight Mile Rd. BmynBIBr axy apn! SS.
bk Southfield, MI 48075 F CAKLAND
v (810) 559-0740 .

N VRN D, ALLEN, County Clerk for the County of Ozkland
i" . . Clerk of the Cheuit Caurt shaveof. the za
N S Dennis W. Cleary - P1196Tcust «f Recond ang having a
; . P=ving

the slizsned is & iz coov

#

In 7657

esamebeinga

: Seal, hsre et
I Attorney for Defendant eal, hsredy canity that

39555 Orchard Hill Place
H Novi, MI 48375
A (810) 334-0440

v alts SO N

Sty wherszi, | heve herunto sst my hand and
o . . PR P hd

Deputy Clerk - !

WITHDRAWAL JUDGMENT OF DIVORCE

At a session of said Court held in the 4
Courthouse Towexr, City of Pontiac, -
County of Oakland, State of Michigan, on

e —— .t
» Ve s

PRESENT:

Jener o, /554 C

~7

HONORABLE

\éjx"f//’/f ﬂf&cﬁj

Circuit

1dge

This cause having been brought on to be heard, Defen-:

dant’s and thel

pleadings having been withdrawn by Stipulation,

proofs having been taken in open Court, from which it satisfaCf?L :
5 0? : )
AR

% _ 1‘
EXHIBITB !
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rily appears to this Court that the material facts alleged in the |
Complaint are true, and that there has been a breakdown of the!

4
marriage relationship to the extent that the objects of matrimony;

have Dbeen destroyed and there remains no reasonable likelihoodj

TYr—

that the marriage can be preserved. if
On motion of Seymour Markowitz, Attorney for Plaintiff;

ABSOLUTE DIVORCE

IT IS HEREBY ORDERED AND ADJUDGED that the marriage
between the said Plaintiff and Defendant be and the same herebyl
is dissolved, and a Divorce from the bonds of matrimony between

said parties is hereby adjudged, according to the Statute in such

thasrur b

case made and provided.

PARTIES’ ADDRESS

IT‘IS FURTHER ORDERED AND ADJUDGED that the Plaintiff,
presenﬁly residing at 72 West End, Waterford, Michigan 48328, and If
the Defendant, presently residing at 167 Riviera, Waterford, ff
Michigan 48328, shall notify the Oakland County Friend of thelf
b

Court, Pontiac, Michigan, within twenty-one days, of any changef

of - residential address after the date the support provision is |

operative, or until the further Order of this Honorable Court. i

CUSTODY OF MINOR CHILDREN

' 1
IT IS FURTHER ORDERED AND ADJUDGED that the Plaintiff

and Defendant are awarded the joint care, custody,‘ maintenance
and education of the minor children of the parties, to Vit:
Stephanie, born 10-15-84, Amanda, born 5-18-86, Steven, born
12-5-87, and Matthew, born 12-5-89, with physical custody to the

Defendant, until each said child shall attain the age of

e~
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eighteen years or until the further Order of this Honorable
Court. r

SUPPORT OF MINOR CHILDREN

IT IS FURTHER ORDERED AND ADJUDGED that the Plaintiff|
shall Ppay to the Defendant, through the Office of the Oakland
County Friend of the Court, Pontiac, Michigan, in advance, the
sum of One Hundred Sixty Eight and 00/100 Dollars ($168), per
week, each and every week for and as support of the four minor
children of the parties hereto, and as support for each child
terminates, the sum of One Hundred Forty Eight and 00/100 Dollarsi
($148), per week each and every week for and as support of threeg

i

minor children, and the sum of One Hundred Sixteen and 00/100!
Dollars ($116), per week each and every week for and as support

of two minor children, and the sum of Seventy Five and 00/100

Dollars ($75), per week each and every week for and as support of%

one minor child of the parties hereto, until each said child;

LRl

attains the age of eighteen years or graduates from high school, |

h

whichever occurs later, but not beyond nineteen years and six

months (19 1/2), as provided by P.A. 237-245 1990, or as other-
wise ordered by this Honorable Court.
IT IS FUﬁTHER ORDERED AND ADJUDGED that the fathert
|
support obligation each time after the minoxr child spends eight!

|

receive a fifty (50%) percent retroactive abatement of the child

(8) consecutive overnight periods with the father.

RETROACTIVITY

I
IT IS FURTHER ORDERED that except as otherwise providedj

in Section 3 of the Support and Visitation Enforcement Act, Act.
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No. 295 of the Public Acts.of 1982, being Section 552.603 of thel
Michigan Compiled Laws, a support order that is part of ,ai
Judgment or is an Order in a domestic relations matter as thati
term is defined in Section 31 of the Friend of the Court Act,'

Act. No. 294 of the Public Acts of 1982, being Section 552.531 of

the Michigan Compiled Laws, is a Judgment on and after the date
each‘support payment is due, with the fullb force, effect, and
attributes of a Judgment of this State, and is not, on and after
the date it is due, subject to retroactive modification.

SERVICE FEE

IT IS FURTHER ORDERED AND ADJUDGED that the Plaintiff
shall pay to the Oakland County F:iend of the Court, Pontiac;i
Michigan, the sum of Three ana 25/100 ($3.25) Dollars per month,
payable semi-annually in advance, on January 2nd and July 2nd,;

hereafter while the Order for Support is operative. Initial]

payments for the nexﬁ regulaxr due date shall be made forthwith. i

ARREARAGE AND PRESERVATION OF ORDERS . ;

IT IS FURTHER ORDERED AND ADJUDGED - that any back

S R

temporary support due and owing under any order of this Court as|
of the date of this Judgment and any orders with respect‘ toé
health care or renfal payments be hereby preserved and payable;
forthwith. |

INCOME WITHHOLDING |

IT IS FURTHER ORDERED AND ADJUDGED that, pursuant toy
MCL 522.604, an immediate Oxder of Income Withholding shall

issue in the amount of current support, plus an appropriate

amount as required by Court policy to cover support arrearages if!




.
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any exist including but not limited to 50% of any lump sum pay-

ments if the support arrearage exceeds $1,000.00, and 75 cents

e e e ]

per week as statutory service fees, and that the Payor shall make
all payments to the Office of the Friend of the Court until said

Order of Income Withholding is effectuated by the Payor’s source

ke ik

of income.
IT IS FURTHER ORDERED AND ADJUDGED that, pursuant to
MSA 25.164(10), the payer shall give the Office of the Friend of

the Court the name and address of his employer. The payer shall

immediately give to the Office of the Friend of the Court notice
of the name and address of any subsequent employer. '

MEDICAY,, DENTAL AND HOSPITAL EXPENSES

IT IS FURTHER ORDERED that both the Plaintiff and the
Defendant shall obtain ox maintéin any health care coverage that
is available to them, at a reasonable cost, as a benefit of
employment for the benefit of the children who are the subject of
this Oxder.

.
5

IT IS FURTHER ORDERED that the Plaintiff and Defendant. |

shall each pay fifty (50%) perceﬁt of the uninsured medicalu

TS

dental, hospital, optical, pharmaceutical and orthodontic ex-—|
penses for the parties’ four minoxr children, until each said%
child shall attain the age of eiéhteen years or until the furthert
Order of this Honorable Court. :

IT IS FURTHER ORDERED that the Plaintiff and Defendantl

shall give the Office of the Friend of the Court informationf

b

regarding any health care coverage or changes thereto that 1isj

available to said party as a benefit of employment oI that 1is

o
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maintained by said party; the name of the insurance company,
health care organization, or health maintenance organiiaticn; the,
policy, certificate oxr contract number; and the names and
birthdates of the persons for whose benefit éaid party maintains
health care coverage under the policy, certificate, or contract.

VISITATION PRIVILEGES

IT IS FURTHER ORDERED AND ADJUDGED that the Plaintiffj

shall have reasonable visitation  privileges with the minor

children of the parties hereto until each said child shall attain

TV e b g Wl

the age of eighteen years or until the further Order of this

Honorable Court.

DOMICILE PROVISION

IT IS FURTHER ORDERED AND ADJUDGED that the -legal]
custodian of the minor children of the parties notify the

Oakland County Friend of the Court, Pontiac, Michigan, of any

change of residence address of each minor child presently?

residing at 167 Riviera, Waterford, Michigan, and that the

T I TR TR

domicile or xresidence of each said child shall not be removed&

from the State of Michigan without the prior -approval of this,
Court. E
ALIMONY | ‘ |

IT IS FURTHER ORDERED AND ADJUDGED that permanent |
alimony for each party is hexreby barred.
MUTUAL DOWER RELEASE !
IT IS FURTHER ORDERED AND ADJUDGED that any rights ofj

either Plaintiff or Defendant in any lands held by the other

shall be hereby.extinguished. Further, that each shall hereafter

T T e
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hoid his or her remaining lands free, clear and discharged frop
any such dower right or claim that the other may have in any;
property which each may own or may hereafter own, or in which
each has or may hereafter have any interest.
PENSION

IT IS FURTHER ORDERED AND ADJUDGED that each party
shall keep and retain, as their exclusive property, free and
clear of any claim by the other, any pension benefits to whichi

they are now entitled or may be in the future.

STATUTORY INSURANCE PROVISION

IT IS FURTHER ORDERED AND ADJUDGED that any rights of
either party in any policy or contract of 1life, endowment or
annuity insurance of the other as beneficiary are hereby ex-

tinguished, unless specifically preserved by this Judgment.

éROPERTY SETTLEMENT

L pe ey o

i ~ IT IS FURTHER ORDERED AND ADJUDGED that the real

property located at 167 Riviera, 40 West End, 1048 LaSalle, and

AR

Defendant’s interest in 61 West End, Waterford, Michigan, shall.

TR

be awarded to the Defendant free and clear of any claim or inter-||

est of the Plaintiff. That the Defendant shall assume any out-[f
standing obligation én said property and shall hold the Plaintiff!
harmless therefrom. That the Défendant shall be awarded the
furniture, furnishings and appliances located Aat each said
property free and clear of any claim or interest of the Plain-
tiff.

IT IS FURTHER ORDERED AND ADJUDGED that, Commencing‘

April 1, 1994, Defendant shall receive all rentals from the
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%}.furnlture, furnishings and appliances located at said property]
L ;
L
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property located at 1048 LaSalle, Waterford, Michigan. i

% IT IS FURTHER ORDERED AND ADJUDGED that the real;
property ‘located at 72 West End, Waterford, Michigan, shall be
awarded to the Plaintiff subject to.a lien.in favor of the De-
fegdant in the amount of seven (7%) percent interest per annum!
payable within one year from March 30, 1994, for the following
deﬁts which Plaintiff owes to the Defendant: (; Any c¢hild
suﬁbort arrearages; 2) Rental arrearages in the amount_ of Nine ¥
Hpﬂdred ($900.00) Dollars relative to the property at 1048 La- ;
Sa¥le, Waterfoxd, Michigah; 3) Any arrearages owed on the land.
cogtract felative to 1048 LaSalle, Waterford, Michigan, as of
March 31, 1994, These arrearages amount to Seven Thousand Five}:
Hundred Four ($7,504.00) Dollars. That the Plaintiff shall
assume any outstanding obligation thereon and hold the Defendant

-harmless therefrom. That the Plaintiff shall be awarded the

‘free and clear of any clalm or interest of the Defendant. .-

A IT IS FURTHER ORDERED AND ADJUDGED that the Plaintiff}
has the right of redemption by April 15, 1994, relative to the
back taxes owing to the State of Michigan on the property locatedﬁ

~at 85 Monterray, Pontiac, Michigan. If Plaintiff chooses to

==

' redeem said property, it shall be awarded to him. If Plaintiff)

¥

;; chooses not to redeem said property, then Defendant shall have;

A I K

the option to redeem said property and same shall be awarded to]
her.
IT IS FURTHER ORDERED AND ADJUDGED that the 1985 Dodgeé

Charger and the 1987 Chevrolet Chevette be awarded to thgf

Defendant free and clear of any claim or interest of the Plain-|
- ﬁ

y
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' tiff and Defendant shall assume any outstanding obligation there_|
on-and hold the Plaintiff harmless therefrom.
3; , ; IT IS FURTHER ORDERED AND ADJUDGED that each of the
T‘QF? . pafties retain the personal. property presently in  their
| ilrespective possessions.
RELEASE OF ATTORNEYS

: IT IS FURTHER ORDERED AND ADJUDGED that the Attorney or

Atéorneys, if any, for the parties shall be, and are hereby,

released as attorneys of record in Post-Judgment proceedings,

unless specifically hereinafter retained by the respective client

for such Post-Judgment action.
!
WARRANTY OF FULL DISCLOSURE

k ; IT IS FURTHER ORDERED AND ADJUDGED that each of the

parties hereto has made a full and complete disclosure of all
I .

assets; and that the assets as disclosed in. this Judgment of

Divorce are the only assets currently held by each of the parties

hereto; and that the parties hereto have warranted to each other

that there are not other assets currently being held by the other]

EAERI

i :parties for them. - ' -
; !
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: Approved: -
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S J. (e |
,¢4é£é£27i2§?2<:/jL1\ N é{fi;aN ZQ/.[ S
Stéve A. Diaz, g Eileen V. Pretto, i
: Plaintiff Defendant . {
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: /
5 Seymour” Markowitz ennis W. ea
: Attorney for Plaintiff Attor Defendant
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TOGETHER WITH all the rmprovements now or hereafler erdctad on.the propénty, and all casements Zappurtenances wnd
fixtures now or Yereafter s part of th?fﬁmpcny. Al replacements and” additions shall also be covedd hy' .
Instrumnent. All of the foregoing is referred io in this Security Instrument as'the “Property.” DA

BORROWER COVENANTS that R&‘jr"nwcr is lawfully seised of the eslate herehy conveyed ond has the nghe w mortgage,

thiv Security

reant and convey the Property and that :(.}:'qf.Propcrty is unencumbered, ¢xcept for encumbrances of record? Borreaver Warmats

and will defend generally the title to the }.?"'_'pcrty against all elaims and deminds, subject to any cncumhmnég of record,
THIS SECURITY INSTRUM ENT combines uniform covenants for national use and non-uniform covénants with himited

3 variationx hy jurisdiction to constitute a m;«i‘fnrm security instrument \:nvérin'f.“j'cal property.
* UNIFORM COVENANTS. Borroweé? and Lender covenant and agree @ follows: - S ES
1. Payment of Principal and lntéi’fé;\“!; Prepayment and Late Chz?';:cs Borrower shall prx\n»ptiy'.:'pay'\'.i}hcn due the
principal of and interest on the debt evidenéad hy the Note and any prepaymént and late churges duc under the Note,

chelS

: 2. Funds for Taxes and InsurunceSubject to applicable faw or tu_"-;;' written waiver by Lender. Borrower shall pay 10
“Lender on the day monthly payments are J:ic under the Nate, until the Note'js paid in full, u sun (" Funds Y for:' (x) yearly taxes
and assessments which may attain priorityZover this Security Instrument w{"_flicn on the Property; (h) yearly leasehold payinents
‘or ground rents on the Property, if any: (\:3 yearly huzard or property inmrﬁi'_i: premiums; (d) yearly flood-insurance premiums,
if any: () vearly morirage insurance p'té?h?u'm. if any: and () any sumsifayable hy Borrower to Lender. in aceordance with
the provisions of paragraph 8, in lieu of ﬂ:’: payment of mortgage insuraqd{:}ﬁrcnﬁum. These items are c':l!'_éi! “Escrow ltems.*
Lender may, at any time. collect and hold. Funds in an amount not to eXtéed the maximum amount a lendef. for a federally
related mortgage loan may require for Bg‘fffnwcr'x escrow account under ’}hfe_i federal Real Estate Settlement Procedures Act of
1974 as amended from fime to time, 12 US.C. Section 2601 er seq. ("RESPA”), unless another law that Eibplics to-the Funds
- Sets a lesser amount. If so, Lender mayFat any time, collect and hold Finds in an rmount not 1o exceed the lesser amount,
Lender may extimate the amount of Fund§due on the basis. of current Jatitand reasonable estimates of exXpenditiires of future
< Eserow lHems or othenwise in accordance With applicable law. 3 AR
The Funds shull be held in an iﬁ.(‘ti_iminn,whos: deposits nre insurdd by a federnl spency, instn??m-nzé!i!y, 07 enlity
. lincluding Lender, if Lender is such an insfitwtion) o in any Federal Homé Loan Bank. Lender shull apply ‘the Funds to pay the
*. 'Escrow hems. Lender may not charge B{Qﬁpwcr for holding and applying ih"qu\lnd<, annually analyzing the escrow account. or
' verifying the Escrow Ntems, unless Lenderipays Borrower interest on the F;‘irjdx and applicable Jaw permits Lender 1o make such
" charge. However, Lender may reqguire Eb'rrowa o pay a one-time charge'for an independent real estate tax reporting service
siused by Lender in connection with thisfloan, unless applicable law pro’\?i'da otherwise. Unless an agreement is made or
v applicable law requires interest to be paid Lender shall not he required to pu, Borrower any interest or ‘eamings on the Funds,
Borrower and Lender may agree in writing; however, that interest shall be'paid on the Funds. Lender shall give 10 Borrower,
without charge, an annual accounting of the Funds, showing credits and debits to the Funds and the purpose for which each
debit 1o the Funds was made. The Funds i pledyed as additional security for alf sums secured hy this Security Instrument.
: Il the Funds held by Lender exceed the amounts permitied 1o he held by applicable law, Lender shall acconnt to Borrower
for the exvess Funds in aceordance with. the requirements of applicable law, If the amount of the Funds held hy Lender at uny
time is not sulficient to pay the Escrow ltems when due, Lender may so notify Borrower in writing. and. in such case Borrower
shall pay to Lender the amount ncccssariitu make up the deficiency. Burf_qwcr shall make up the deficiency m no more than
~Twelve monthly payments, at Lender's solediseretion. & ‘
Upon payment in full of all sums -é"efi:ur\:d by this Security lnsmlmc:ifft. Lender shull promptiy refund 10 Borrower any
-Funds held by Lender, If, under parugrapl’f? 1, Lender shall acquire or scll the Property, Lender., prior to the acquisition or sale
of the Property, shall apply any Funds held by Lender at the time of acquisition or <ale as a credit aguinst the sums seenred by
this Seeunity Instrument.

S

# 3 Application of Payments, Unlcss“zpplicnhlc law provides otherwisé? all payments received by Lender under paragraphs
-i and 2 <hall be applicd: first, to uny pr:fibymcn! charges due under the Note: second, 1o umounis puyahle under paragraph 2;
“third. to interest dues fourth, to principal dde; and last, o any late charges diie under the Note, L
; 4. Charges: Liens, Borrower shall pay all taxes. ussessments, ch:nrgc'js’iiﬁncs und impositions attributable to the Propenty
f.';';lhic'h may AR priority over this Security Instriment. and leasehold pa){r;w.n(x or ground rents, it any.*Borrower shall pay
“these obligations in the manner rrovided in pasagraph 2, or if not paid in that manner, Borrower shajl pay them on time directly
210 the person owed payment. Borrower shall promptly furnish to Lender all notices of amounts to he paid under this paragraph.
3 Boreower makes these payments directly, Borrower shall prompily furnisl’f-"tp Lender receipts evidencing the pryments.
;5; Borrower xhall promptly discharge any lien which has prionty over Ih_i:.'s"Sccumy Instrument unless Borrower: (x) nprees
Zwiiting 10 the payinent of the obligation secured by the lien in & manner acceptuble to Lender: (h) contesty in good frith the lien
by, or delends againdt enforcement of the licn in, legal proceedings which in the Lender's opinion operale to prevent the
’":&hforx'cmcm of the lien: or (¢) secures from the holder of the lien an agreement satisfactory to Lender subordinating the lien to
this Secunity Instrument. If Lender determines that any part of the Property’is xubject to a licn which may attain priosity over
:lhi_\' Security !nstrument, Lender may give Borrower a4 notice entifying the lien. Borrower shall satisfy the lien or take one or
g{nmr ol the actions set lorth ahove within 10 days of the giving of notice,
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5 Harard o Property Troumic: bormonsr oy SO LR0Epe G5 - iting op hoizn B
: &, purty lmunxnc&i Borrower shalf keepthe improvements now exigting or hervafle cled on the
"Property insured against loss by fire, hazards included within the term “eXtended coverape” and any other hazurds, including
Kioods or Homding. for which Lender requires insumnce. This insurance shall be maintained in the amounts wod feir 1 E
hat Lender requires. The insurnce carriér providing the insurance shall

chosen hy Borrowur subject’to Lender's spproval

ﬁlhvch shall not he unreasonably wi(hhclfl::;i,lf Borrower fails to mainta; verage described ahove, er-vitjéi"tt‘:iv. at Lender's
Pﬁ(inn. vbtain coverage to protect Lenders rights in the Property in accirdance with paragruph 7, ER

; All insurance policies and rcncwu{éiiéhnll be acceptable to Lender and shall include u standaird moﬁgm_:t clanse. Lender
'El?all have the right ta hold the polivies ;u;d renewals. IF Lender requires, Borrower shall promptly give to Lender ali receipts of
paid premiums and renewsl notices. In theevent of loss. Borrower shall £V prompt notice 1o the insumnce camner and Lender.
“Lender may:mike prool of loss it not mads promptly by Borrower. n
[l . - - h s . L E . : A :
37« Unless'Lender and Borrower otherwise agree in writing. insurunce procecds shall be applied to restoration or repair of the
.;'lj;:‘npcny damaged. if the restoration or i&é;fijir is economically feasible and:'}::gndcr's security ix not lessened? If the restoration ar
TEPRIT is not ccanomically feasible or Lender's security would be lc&%ned_;f-thc insurance proceeds shall h?ippli'&l to the sups
“gecured by this Security Instrument, wh_’é‘"?hcr or not then due, with any“Excess paid 10 Borrower. ‘[f Borrower ahandons the
“riProperty. or dires not answer within 30 ddys a notice from Lender that thfinsurance carrier has offered to settle a claim, then
Lender may. collect the insurance procedds. Lender may use the procecdSto repair or restore the Property or 1o pay sums
Secured by this Security Instrument, whethér or not then due. The 30-duy perind will begin when the notice is given,
: Unless Lender and Borrower uth};itv'isc agree in writing, any application of proceeds to principal shall Aot extend or
‘postpone the due date of the monthly g:f:_ifmcnls referred 1o in parngﬁiphi?_'lv and 2 or change the amou Eof ‘the. paymants. If
undér paragraph 21 the Property is acquited by Lender, Borrower's right10 any insurance policies and procerds resulting from
-damage to the Property prior to the ncqiﬁiftinn shall puss to Lender to the gxtent of the sums secured hy (ﬁ§§{$«ciifit} Instrument
immediately prior to the acyuisition. 5~ E Z = '

6. Occupuncy, Preservation, I\‘luin(:‘énuncv and Protection of the Property;: Borrower’s Lonn Appjﬂ'dxtimi;‘ Leuseholds,
Borrower shall nccupy. extahlish, and use;the Property as Bomower's piiri&f[ﬁl residence within sixty days@afer the execution of
this Sccurity, Instrument and shall contintie 10 tceupy the Property as Borrower's principal residence for al least one year after
the date of occupancy, unless Lender otherwise agrees in writing, which ¢ofisent shall not he unreasonably withheld. or unless

- . . - Nead By .
extenuating circumstances exist which are beyond Borrower's control.” Borrower shall not destroy, damage or impair the

Property. allow the Property w deterionate, or commit waste on the .Property, Borrower shall be in default if any forferture

action vr proceeding., whether civil or criminal, is begun that in Lcndcr':':‘.‘rg'_dod faith judgment could result in forfeiture of the
Property or otherwixe materially impnir the lien created hy this Security lr}iii‘um«znt or Lender’s security interest. Borrower may
vire such o default and reinstate, ax pmviflgd in paragraph 18, hy causing the action or proceeding to be dismissed with a niling
that, in Lender’s gond faith determination, precludes lorfeiture of the B;(:ij'm\vcr’s interest in the Propefty or other material
impairment of the lien cregted hy this Security. Instrument or Lender's security interest. Borrower shall>also be :n defanlt if
Berrower. during the Joan application process, gave materially false or ingélfﬁratc infurmation or statements to Lender for failed
to provide Lender with any material information) in connection with the If)i’h evidenced by the Note, including, hut not limited
10, representations concerning Bnrmwa‘foccupancy of the Property as a ﬁ:ﬁhcipal residence. I this Secufity Instrument is on u
leaschold, Borrower shall comply with'?:ii! the provisions of the lease *Hf Borrower acquires fee title :fo the Property, the
leaschold and the fee title shall not merpe't ’

‘Unless Lender agrees to the merger’in writing. S

7. Protection of Lender's Rights in'the Property. If Borrower fails t‘étpert'orm the cavenants and sgreements contamed in
this Sccurity Instrument. or there ix a legil proceeding that may signiﬁc:ﬁiﬂy affect Lender’s rights in the Property (such us g
proceeding in banknuptey, probate, for condemnation or forfeiture or to é}iﬁ:rce laws or regulations), then Lender may Jo and
pey for whatever is necessary to pm(cc('jhx: value of thi: Property and Lender's rights in the Praperty. Lender’s actions may

“inchude paying any sums secured hy afii:n which has priority (wer‘thf‘s}Socurily Instrument, «ppcatiiig in court, payiny
reasonable attorneys” fees and enlering nrxiifihc Property to make repairs. Alz}'iough Lender may take uctioriilindcr this paragraph
7. Lender does not have 1o do so. ‘ aE ) ; .

Any amounts dishursed Ly Lcndcfjundcr this paragraph 7 shall h?é;fmc additions} dcé( BF%EU _&cshﬁ rf&’?ﬁllﬁ?}
Secunty Instrument, Unless Borrower and Lender agree 1o other terms of payment, these amounts shell bear interest from the
date of dishursement at the Note rate and shall be payable, with interest,. upon notice from Lender 10 Borrower requesting
payment. % '. ‘

&, Mortgape Insurunce. I Lender i;.;,quirrd morleage insurance as éjf)ndi(iun of making the loan secured by this Security
Instrument. Borrower shall pay the premiums required to maintain the m:'mgagc insurance in effect. If,- for any reuson, the
morigage insurance coverage required by Lender lapses or ceases to be in_éﬂ'cc(. Borrower shall puy the premiums reguired to
ohtain coverage substuntially equivalent (0 the morigage msurance prcvimifly in effect, at u cost substantially equivalent to the.
cost 1o Borrower of the morlgage insurance previously in effect, from nn wlternate mortgwge insurer approved by Lender. If
substantially cywivalent mostgage insurance coverige is not svailable, Borfower shall pay to Lender each month # sum equal to
onc-twelfth of the yeurly mortgage insurance premium being paid by Borrower when the nsurnce coverage lapsed or ceaser to
be in ctlect. Lender will aceept. use and rétain these payments as u Joss rc;:nr in fiew of mortgage insurance. Loss reserve

A,
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;) paymients may ne longer be required, ut theZoption ot Lender

and is nhtiih‘ed.‘.}_ﬁ_ofrﬁwa shall puy
< until the fequirément for monpage
applicable Jaw, &7
wke reasonable eatriex upnn";_nd inspections of the Pmpv:ﬂy'f-l.xndcr shall yive
pection specilying n::nwnahléié;m.\:c foc the inspection. LT
= 10, Condemnation. The proceeds of dny award or claim for damages, direct or consequential, in connection with any
condemnation or other taking of any part of the Property, of For conveyanet in liey of condemnation, are ﬁerchy'amignm! and
shall be paid to Lender. S ;';7.'.'
- ; In the event of a lotal taking of the Pr_t:):tr,“-'rty. the proceeds shall he #pplitd o the sums xecured hy this St::ﬁrit)f Instrument,
- I whether or not then due, with any excess ‘paid to Borrower. In the event of a padial taking of the Propedy in which the fair
mz:?kc:_( value of the Property immediately before the taking is equal 10 or greater than the amount of the sums secured by this
Si{&xrity Instrument immediately hdbrc’thc—;,'lik'ing, unless Borrower and Lcnger otherwise agree in writing. the sums sevured hy
this Security Instrument shall he reduced hy the amount of the procecdsmultiplicd by the following fraction: (1) the total
 amount of the sums secured immediately :{)'Siﬁm: the taking. divided by (h¥the fair murket value aof the Property immediately
before the taking. Any balanc: shall be paid to Borrower. In the event of 2 partial 1aking of the Property-in which the fuir
market value of the Property immediately before the taking is fess than the-smoint of the sums secured imimediately before the
taking.. unless Borrower and Lender otherwise apree in writing or unless 'aﬁé]icnbl: law otherwise provides?. the proceeds <hall
. be applicd to the sums secured hy this Security Instrument whether o not the.Sums are then due. . ER
-l the Property is abandoned by Bnm')iy::r. or if. after notice by Lendéﬁih Borrower that the condemnor offers to make un
award or settle a clim for damages, Borrower fails.to respond 1o Lenderywithin 30 days alter the date’ the notice is yiven,
Lender is authorized to collect and apply t}_x'éfpmcccds. #tits option, cither trrestoration or repair of the Prbf,?i:rty or to the sums
secured by this Security Instnunent, whethi or not then due, & Ny
T ;Unlcss Lender and Borrower othenvis agree i wriling, any applic;ii(m ol proceeds 1o principal Shali not extend or
postpone the due date of the monthly paymeénts referred to in paragraphs’| 'm(r] 2 or change the amount 6f suh payments,
11, Borrower Not Released; Forbearance By Lender Not a Waivér 3Extension of the time for pavient or modification

of amortization of the sums xecured by thiz Security Instrument granted hy Le

£nder 1o any successor in interest of Borrower shull

g age . . e . p .
not operite fa release the liahility of the original Borrower or Borrower's successors in interest. Lender shall not be required to
commence proceedings aguinst any successér in interest or refise to extend Time for pay

of the sums secured by this Security Instrument by reason of any demand made by
swecessors in interest. Any forbearunee by Lender in exercising o7
exervise of any right or remedy. 3 . )

42, Successors and Assigns Bound; Juint und Several Li:\bility;:_(fn-sizzner.\‘. The covenants and wpreements of this
Security Instnunent shall bind and hcncﬁ}i'thc shecessors and assigns of '_[Ec":ndcr and Borrower, subject to the provisions ot
paragraph 17, Borrower's covenants and ‘agreements shall be joint and Several, Any Borrower who co-signs this Security
Instrument but does not execute the Nolc::(a) i co-signing this Security I}i_';'(rumcnl only to mortgage. prant und convey that
Borrower's interest in the Property under the terins of this Security Instrument; (b) is not personally obligated 10 pay the sums
secured by this Security Instrument; and (cYwgrees that Lender and any othér Burrower may agree 10 extend, madify, forbear or
make any acconmodations with regard to the terms of this Security Instrumént or the Note without that Borwer's consent.

13. Loan Charpes. If the loan secured by this Security Instrument is Tuhject to a law which sets maximum loan charpes,
and that faw is finally interpreted so that the interest or other loan charges;collected or to he collécted in Connection with the
loan exceed the permitted limits, then: (a) any such loan charge shall he reﬂjlccd by the amount necessary to reduce the charge
to the permitted limit: and (h) any sums already collected from Borrower Qﬁich exceeded permitted limits- will be refunded to
Borrower. - Lender muty choose to make fl';is refund by reducing the prindpal owed under the Note or by making a direct
paymen: to Borrower. I 3 refund redudes principal. the reduction wil’%b«: treated as a partial prepayment withow any
prepayment charpe under the Note, E S

14. Notices. Any notice to Borrower provided for in this Security Inst
ithy first class mail unless applicable I:I\V.'.'I'equircx use of another method.
or any other address Boerower dc.\'ignalglhy notice 1o Lender. Any ntrtiéfe 0 Lender shall be given hy first class mail to
Lender's address stated herein or any nchc::? address Lender designutes hy notice to Borrower. Any notice provided for in this -
Security Instrument shall be deemed to ha\:/:é been piven to Borrower or Lender when given as provided in thix paragraph.

15, Governing Luaw: Severability. ZThis Security Instrument shall “he govemed hy federal law and the Jaw of the

Jurisdiction in which the Property ix lncaigd. In the event that any provision or clause of this Security Instrument or the Note
coatlicts with applicable law, such conflicCshall not affect other provisions of this Security Instrument or the Note which can be .

given effect without the conllicting provision. Tu this end the provisions of this Security Instrument and the Note are declured
to he severable, E

e -t niortgage instrance coveruge (in'the smointand for the period
that Lender requires) provided by an insurér approved by Lender again bechmes available Y i et sh
(hé"pfrmiuxn.x'"rcquirrd o amuntain mortyage insurance in offect, or to provideu loss reserve
inSursnce cnd.f in accordance with any writtén syreement hetween Bomrower and Lender or
'.:9- Inspection, Lender or its agent wiay n

Borrower notice at the time of or prior lo an.ins

¥

L taviy:

L e tiC

ment or otherwise modify amortization
the original Borrower ur Borrower's
any nght.6r. remedy shall not be u waiver of or preclude the

K

DT

’lj'\'lrr.\cnl shall be piven by dclivcfigg it or by mailing
The notice shall be directed 1o the Property Addrexs

16. Borrower’s Copy. Borrower shall he given one conformed copy of the Note und of thix Secunty Instrument.

: ¥ ,
b . Form 3023 '9’300
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B Yage 3 at b kS

ety




v

k2 )

b
Py
X
e

‘= Secunity Instrument. Hawever, this option shall not be cxercised hy Lend
© of this Secunity lastrument. : : -

- dess than 30 days from the date the notice!
. Security Instrument 11 Borrower fails to pay these sums prior to the expirati

= obligations secured herehy shall remain fully effective as if no acceleration R
Z not apply in the case of accelerstion under paragraph 17, : <

" addrexs of the new Lown Servicer wnd the address to which pavments should

NP

3 ORI
- Or'w N

_ S 4 rzre] ‘?{)19,»897 :

ik 17, rr;xm'[(-r of the Property or a lt'e_‘r‘\chcwl Interest in Borrower, 1Eall o any prrt of the Pruperty ‘or any interest n it

is7sold or trunsterred for il a henclicial interest in Boero Orrower is not i natural perain) without

Lénder's prior written consent. mediwte pavmant in full of uil SUMS secured by thia
er il exercise is peohibited by federal Law us of the dute

. I8

¥

- . S0
wer is sold or transferred and 8
M : ' el b
Lender may. at it option.- reguire o

It Lender excrcises this option, Lendef shall rive Barrower notice of ad cleration. The notice shall provide a period of not

s is defivered or mailed within Which Borrower must pay ull sums secured by this
: \ {)h of this period, Lender may invoke any remedies
permitted by this Sevurity Instrument without further notice or demand on Bérrower. -
£ . 18, Borrower’s Right 1o Reinstalé: Il Borrower mecls certain conditions, Borrower shall huve-the rght 0 have
enforcement of this Security Instrument discontinued at any time prior to the earlier of: (8) § days (or such other period ws
aifplicahl: law may specify Jor tcinstatemém) betore sale of the Prnpcrlyt“pur.\'uan! lo uny power of xale contained 1n thix
Sé’??id(y Instrument: or (h) entry of a judgment enforcing this Sccurity lns(rﬁhcm. Those conditions are that Bomower: (#) pays
Bhé'nder all sums which then would be dueunder this Security Instrument anid the Note as’if no acceleration had occurred: ()
cires any default of any other covenants of agreements; (¢) pays all cxpcﬁéés incurred in enfarcing this Security Instruraent,
iiﬁ:luding. hut noz limited 1o, reasonable a(:inmc_vs' feex: and (J) takes such¥action us Lender m: v reasonably require te axsure
that the lien of this Security Instrument, Lender's rights in the Property andiBorrower’s obligation to puy the sums secured by
this Security Instrument shall continue unchanged. Upon rrins’ta!cmcnggﬁy Borro

ver, this Sccurity Instrument and the
d viccurred. However, this right to reinstate shall

19. Sule of Note; Chunge of LouniServicer. The Note or a partial ‘interest in the Note (topether with this Secunty
Instrument) muy he xold one or more timés without priar notice to Borrowe YA sale may result in a change in the entity (known

o

or more chanpex of the Loan Servicer uarelided o a sale of the Note. If theré'is @ change of the Loan Servicér. Borrower will be
iven written notice of the change in accordance with parugraph 14 above and-applicable law., The notice will state the name and
be made. The notice will also contain any other

- as-the "Loan Servicer™) that collects munthl¥. payments due under the Noh:.':xh:d this Security Instrument. There also-may be one

intormation required by applicable law, : o

20. Huzardous Substunces. Borrowér shall not cause of permil the:presence, use, disposal, storage. or release of any
Huzardous Substanves on or in the Propérty. Barrower shall not do. norsllow anyone else i do. anything alfecting the
Property that is in violation of any Environmental Law. The preveding two sentences shall pnt wpply 1o the presence. use, or
storage on the Property of small quantities of Hazardous Substances th
residential uses and to maintenance ol the Property, .

Barrower shall promptly give Lender written notice nf any investigation, claim. demand, lawsuit or ather sction by any
povermmental or regulatory sgency or private party involving the Property and any Hazardous Substance or Environmental Law
of which Borrower has actual knowledge. If Borrower leams, or is notified '
any removal or other remediation of any Hazardous Substance afTecting
all necessary remedial wctions in accordance with Environmental Law. - .

As used in this paragraph 20, “Hazafdous Substances™ are those subsiances defined w5 toxi - or hazardous substances hy
Environinental Law and the [oHowing substances: gasoline, kerasene, other Hammuhle or taxic petroleum products. toxic
pesticides and herbicides, volatile solvents, ‘materials containing ashestos or formaldehyde, und radicactive materials. As wsed in
this paragraph 20, "Environmental Law” means federal laws and laws of ‘the
relute to health, safety ar environmental protection.

NON-UNIFORM COVENANTS. Bofmwcr and Lender Turther cnvwna}":l and agree as follows: T

21. Acceleration; Remedies, Lender shall pive notice to Borrower prior to aceeleration following Borrower's breach
of uny covenant or ugreement in this Security Instrument (but not prior 1o accelerntion under paragraph 17 unless
applicable Inw provides otherwise). The notice shall specify: (a) the default; (b) the action required to cure the default;
(c) u date, not Jess thun 30 days from the date the notice is piven (o Bo{—mw»:r. by which the defuult st he cured; und
(d) thut Laiture o cure the default on or before the date specified in the notice muy result in ucceleration of the sums
secured by this Security Instrument und sale of the Pruperty. The notice shall further inform Borrower of the right to
reinstate alter accelerntion und the right to bring @ court nction to assert the non-existence of a default or uny other
defense of Borrower ta uceelerntion and sale. If the default is not cured on or hefore the dute specified in the notice,
Lender, at its option, may require immediate payment in full of ull sums secured by this Security Instrument without
further dunand und may invoke the power of sale und uny other remedies permitled by upplicuble law. Lender shall be
entitied to eoltect all expenses incurred in pursuing the remedies provided in this puragraph 21, including, but not imited ~
to, rensonuble nttorneys’ fees and costs of title evidence.

tare generally revopnized to be approprate to normal

-

_by any governmental or regulatory authority, that
the Property is aecessary, Borrower shall promptly take

urisdiction where the Property is located that
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Y applicable luw. Lender or its designee miry purchuse the Property at®

.

thix Security Instaunent without charge 10 Borrower, ;

3.
T

13
* K

.23 Riders to this Security Instrument. 1f one or more riders are Xt
Security Instrument. the covenants and agreements of each such rider shall:be

wt

2 L veA. Rider Other(s) [specify]

-

3 2 'If Lender invokes the power of snl_e, Lender shall give m:(;g[%iépl%m -in the ‘manner provided in
ragruph 14. Lender shali publish und past the notice of sale, und t Tf’rup‘cﬂyv shull be sald in the manner prescribed
. » ] A tany sale. The proceeds of lhé‘knle shall he npplied
m the following order: (1) to ull expenses of the sale, including, hut niﬁ}imitcd to, ressonuhle attorneys’ fees; (b) to nli
sums secured hy this Security Instrument; find (c) uny excess to the pémqfx or persons legally entitled 1o it .

; vZZ Redease, Upon puyment of all sums’ secured by this Security ln.ﬂ'r‘;l;hcm. Lender shull prcpam:'::n(l file » discharpe of

uted hy Borrower and recotded together with this
. "be incorporated into and shall:amend and supplement
4 the covenants and agreements of this Securit¥ Instruinent as if the rider(s) Weie a part of this Security Instrument.

Check applicable box(es)] A oy ¥ :
- %'{Adiusmhlc Rate Rider % [ Condominium Rider - ] Family Rider T
R i‘_ﬁbmdu:\kcd Pavment Rider EN D Planned Unit Dchlﬁprr"\c'm'Ridcr D Biwcckly Pa:S'inént Rider ’
B Balloon Rider : Rate linprovement Rider’y: Second Honme Rider
o

BY SIGNING BELOW. Borrower accepts and agrees to the terms and ‘covenants contained in this Security Instrument and

in any rider(x) executed hy Borrower and recorded with it.

Witnesses: .

i P (Seal)
- T - . STEVE'A. DIAZ ~Borowsr
R R R AR YV
2N DaricaA. Goix - 7
- "" a [ T - . - Seal)
/il[[],\wliw‘)_‘./‘_{.}..(—ﬁ AL .Qll(;e- e ~Borrowsr
Te ~EHAN DI LU THERLAND i
= R (Seal) & {Seal)
A ~Borrower i —Borrower
n ;
- STATE OF MicHiGAN,  (Jocklap.cf County ss:

“The foreguing instrument was acknowledged hefore me this SEPTEMBER 7 , 1994
. ) U {duta)

“hy STEVE A. DIAZ, SINGLE MAN e
(person scknowledging)

EC/Z,C»C Ny é

My Commission Expires:

DARICA A GOX - S
Notory Pubiiz, Cokland County, M Notffy Public)
My Commiszion Bxpbes Oct, 10, 1995 - -

This instiunent wis prepased by ALLAN D. DANTELS
673 MARTIN L. KING JR. BLVD., N.
PONTIAC, MICHTYGAN 48342

@ SERIMIY 3y, boym re oty
n

G
4

County. Michigan

Form 3023 9/90
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EXHIBIT D
ORDER TO ENFORCE JUDGMENT BY
FORECLOSURE AND OTHER REMEDIES



BARRON & ROSENBERG, P.C. » 200 €. LONG LAKE, SUITE 100 » BLOOMFIELD HILLS, MI 48304-2361 « (810} 647.4440

STATE OF MICHIGAN
IN THE CIRCUIT COURT FOR THE COUNTY OF OAKLAND

STEVE A. DIAZ,

Plaintiff, C 0o
' JHAN Hlﬁll I
V. RECEjye D 2o e £ vID F.
OAKL A%D ijf O, DYATFIEE AL oRETTo. EILE
EILEEN V. PRETTO-GRAVES, Cen
{/k/a EILEEN V. PRETTO,
DNV 22 49 =
Defendant.
bY) e
RONALD M. BARRON (P10493)  VEFUTY iinTY CLERK
WAYNE S. SEGAL (P51430) '
Attorneys for Defendant
200 E. Long Lake Road, Suite 180
Bloomfield Hills, MI 48304-2361 Poirim T
(810) 647-4440 L LT g TS

ORDER TO ENFORCE JUDG:
BY FORECLOSURE AND OTHER REMEDIES

At a session of said court held in
the City of Pontiac, County of Oakland,
State of Michigan on Y 2.2 1335 T

. 3 F Ds\‘
PRESENT: HONORABLE DD
i DAVID F. BRECK

The matter coming on to be heard and the court being duly advised in the premises:
IT IS HEREBY ORDERED AND ADJUDGED that Defendant, EILEEN PRETTO-
GRAVES shall be permitted to enforce her lien against Defendant STEVE DIAZ’s real property

by foreclosing upon 72 West End, Waterford, Michigan, in the manner provided by law for the

EXHIBIT D



“2361 ¢ (810) 647-4440

BARRON & ROSENBERG, P.C. » 200 E. LONG LAKE, SUITE 180 » BLOOMFIELD HILLS, MI 48304

foreclosure of mortgage liens, or pursuant to any other remedies provided by MCLA 552.625

and 552.627.

IT IS FURTHER ORDERED AND ADJUDGED that Defendant, EILEEN PRETTO-
GRAVES shall be permitted to enforce her lien against Defendant STEVE DIAZ’s real property
by exercising such other rights as she may elect consistent with the rights of Judgment Creditors
as provided by the statutory and common laws of the State of Michigan including but not limited
to, Levy, Execution, Garnishment and Compulsory Examination of the Debtor to Discover

Assets,

IT IS. FURTHER ORDERED AND ADJUDGED that Defendant, EILEEN PRETTO-

GRAVES is hereby awarded costs and attorney fees so wrongfully incurred in obtaining this

Order. 'n . areark o {0y (o

TRt
=rHIUA

Dated: _|\/22/95

HON. DAVID F. BRECK



EXHIBIT E
HOUSE LEGISLATIVE ANALYSIS
HOUSE BILL 5282, AUGUST 11, 1998



“l. House

Legislative

ilﬁ Analysis
Section

Romney Building, 10th Floor
Lansing, Michigan 48909
Phone: 517/373-6466

THE APPARENT PROBLEM:

According to the Real Property Law Section of the
State Bar Association of Michigan, Michigan, unlike
many jurisdictions, recognizes the sale of both
improved and unimproved real estate upon land
contract. The land contract sale divides the ownership
and economic considerations between the seller and
buyer. The seller retains legal title and the buyer
obtains equitable title (the right to obtain legal title
upon payment of the land contract in full). The seller
obtains the income-stream of the land contract
~ payments and the buyer obtains the rights of
possession and related rights, such as the right to rental
income from a tenant occupying the property.

Some have argued that these economic benefits create
assets which sellers and buyers should be able to
finance and mortgage in the same way as mortgages
upon fee-ownership interests (so-called "real property
mortgages"). However, these assets are generally not
liquid because most commercial lending institutions are
unwilling to lend money secured by a seller’s or
buyer’s land contract interest.

As the Real Property Law Section of the State Bar
Association of Michigan points out, the financing of
land contract interest is subject to many legal
uncertainties. It has been unclear, for example, how
such mortgages should be filed and recorded. It is also
unclear to lenders whether a land contract mortgage
should be treated as a mortgage upon a real property
interest, or a personal property interest. Under present
law, it is equally unclear whether foreclosure and
enforcement remedies are governed by mortgage
foreclosure laws or laws involving personal property
such as the Uniform Commercial Code.
Consequently, land contract interests are not readily
financeable. Some argue that legislation is needed to
create a voluntary procedure to allow land contract
mortgages, and to make it clear that such mortgages
should be treated as real estate mortgages.

THE CONTENT OF THE BILL:

Analysis available @ http://www.michiganiegislature org

LAND CONTRACT MORTGAGES

House Bill 5282 as enrolled
Public Act 106 of 1998
Second Analysis (8-11-98)

Sponsor: Rep. Kim Rhead
House Committee: Commerce
Senate Committee: Financial Services

The bill would amend Public Act 237 of 1879, the
Land Contract Act, regarding contracts for the sale of
land, to allow the creation, recording, and enforcement
of a mortgage granted against land contracts in
generally the same fashion that is currently allowed for
real estate mortgages. House Bill 5282 would add six
sections to the act, and would repeal section 5 which
governs the proper discharge of land contracte and sets
penalties.

A land contract is an installment contract for the
purchase and sale of land, wherein the seller or vendor
retains title to the property pending payment of the
final installment, at which time the title is transferred
to the purchaser or vendee. The legal title to the
property is retained by the seller until the obligations
under the contract are completed. Ina mortgage, an
interest in land is created by a written instrument that
provides security for the payment of the debt. The
legal title of the property is held by the mortgagee, but
title becomes void on the final payment of the debt by
the mortgagor.

The bill would allow either a buyer or seller of
property under a land contract to grant a land contract
mortgage to secure any debt or obligation that could
have been secured under a real estate mortgage.
However, any otherwise enforceable contractual
provisions that prohibited or provided for the default
of the contract for mortgage, sale, assignment, or
further encumbrance of the buyer’s or seller’s interest
would not be defeated by the bill’s provisions.

The mortgage would extend to the entire interest of the
buyer or seller that granted it, unless otherwise
provided, in the same fashion and to the same extent as
would a real estate mortgage. The interest of the seller
or buyer would include, but not be limited to, the
seller’s right to payment and the buyer’s right to
conveyance. For the purposes of the bill, these
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interests would be treated as real property interests.
The provisions of the bill would be in addition to
existing legal rights and remedies with respect to
financing and encumbering the buyer’s and seller’s
interests in the land contract.

A land contract mortgage could be documented in the
same way as would be sufficient 10 constitute a real
estate mortgage, and would have to be in the same
form and executed, acknowledged and recorded in the
same fashion as a real estate mortgage. The interests
encumbered by a land contract mortgage would not
have to be specifically identified.

A land contract mortgage could be perfected by having
it recorded in the same manner as a real estate
mortgage and it would have the same standing as to
other interests as a real estate mortgage. No other
filing would be required. A land contract mortgage
that had been perfected in this fashion would take
prionity over all other security or other interests in the
buyer’s or seller’s interest except those that would have
priority over a real estate mortgage in similar
circumstances.

A land contract mortgage could be enforced in the
same manner as a real estate mortgage, including
Judicial foreclosure and foreclosure by advertisement.
A party that purchased the foreclosed mortgage interest
would obtain all of the mortgaged rights and interests
of the foreclosed seller or buyer. A land contract
mortgagee would have the same rights and remedies
available as would a real estate mortgagee under
similar circumstances. Remedies that existed before
the bill’s effective date would continue to apply;
however, a land contract mortgagee would have the
option of enforcing a mortgage created under the bill’s
provisions in accordance with the bill.

A land contract mortgage would not affect the rights or
remedies of parties to the land contract other than the
seller or buyer who entered into the mortgage.
However, if the buyer granted a land contract
mortgage to a mortgagee who properly recorded it, the
seller would be required to do all of the following: 1)
provide the land contract mortgagee with the same
notices regarding forfeiture or foreclosure as the seller
would be required to provide the buyer; 2) name the
land contract mortgagee as a party to any legal
proceedings to terminate the land contract; and, 3)
accept any cure of default on the land contract made by
the land contract mortgagee that would have been
accepted were it made by the buyer.

Analysis available @ http://www.michiganlegislature.org

If the seller granted a land contract mortgage, the
buyer would be required to continue to make payments
in accordance with the terms of the contract until he or
she received notice that foreclosure was completed
without a redemption by the seller, after which the
buyer would have to continue to pay the contract
payments to the successful bidder at the foreclosure.
However, if the mortgage contained an assignment of
the buyer’s payments, the buyer would have to make
his or her payments to the mortgagee (after the buyer
received a notice of default signed under oath by the
mortgagee indicating that a default existed under the
land contract mortgage, a copy of the recorded
mortgage containing the assignment of the payments,
and a demand that all further payments under the
contract be made to the mortgagee).

A third party who wished to assert a lien or interest in
the mortgaged property over the interest of the
mortgagee would be required to give the mortgagee
copies of the same notices as were provided to the
buyer and seller; name the mortgagee as a party to any
legal proceedings intended to terminate the mortgage;
and accept any payment, performance, or cure from
the mortgagee that would have been accepted if made
by the seller or the buyer.

When the buyer had fully paid the contract, the seller
would have to convey the land by an appropriate deed.
Until the seller named in the contract had ceased in law
to be bound to the contract, the obligation to convey
the land would remain the obligation of the seller.
However, if an assignee who held a mortgage on a
land contract assumed the conveyance obligation, the
original seller would be only secondarily liable.

When the buyer named in a land contract fully paid
and performed the obligations of the land contract, all
succeeding assignees and all succeeding grantees would
have to make the conveyance of the land to the buyer,
as specified in the land contract, or by quitclaim deed
if the seller’s assignee or grantee had not assumed the
seller’s conveyancing obligation. When a buyer had
fully paid, the land contract mortgagee or the assignee
would execute a discharge of the land contract
mortgage in the same manner as now provided by law
for the discharge of mortgages. A person who failed
or refused to do so would be subject to the same
penalties as are now provided by law for a refusal to
discharge a real estate mortgage after it has been fully
paid. Likewise, the party entitled to the conveyance
could enforce the
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conveyance in the same manner as with the discharge
of mortgages.

The provisions of the bill would not render a title
unmarketable if it would otherwise have been
marketable.  Neither would the bill void any
appropriate subordination to other real estate interests.

MCL 565.351 to 565.355

FISCAL IMPLICATIONS:

The House Fiscal Agency notes that House Bill 5282
amends provisions of the Land Contract Act regarding
mortgages granted against land contracts and would
have no fiscal impact on the state or on local units of
government. (6-10-98)

ARGUMENTS:

For:

The proponents of this legislation, the Real Property
Law Section of the Bar Association of Michigan, point
out that this bill creates a ‘safe harbor’ for prospective
lenders and borrowers who seek to lend and borrow
money collateralized by land contracts. The bill is
intended to supplement existing law which can
continue to be used by parties for such loans. The bill
will remove existing legal uncertainties and will create
an alternative predictable procedure for creating,
recording and enforcing mortgage upon sellers’ and
buyers’ land contract interests. To the extent possible,
the bill adopts statutory and common law schemes for
creating, recording and enforcing real estate
mortgages.

Analyst: J. Hunault

®This analysis was prepared by nonpartisan House staff for use by
House members in their deliberations, and does not constitute an
official statement of legislative intent.

Analysis available @ http://www.michiganlegislature.org Page 3 of 3 Pages

(86-11-8) 2826 IIIg asnoy
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286 1ll.App. 381
Appellate Court of Illinois, Second District.
WERMES
V.
MCCOWAN ET AL.
Gen. No. 9075.
Sept. 3, 1936.

Appeal from Circuit Court, Kane County; F. W. Shepherd, Judge.

Suit by Nicholas Wermes against Fred J. McCowan and others. From an adverse decree, the
defendants appeal.

Decree modified and amended, and, as so amended, affirmed.

West Headnotes

[1] KeyCite Notes

266 Mortgages
266111 Construction and Operation
266111(D) Lien and Priority
266k158 k. Priority of Mortgage for Purchase Money. Most Cited Cases

Where mortgagee furnished money to mortgagor to complete payment due under mortgagor's contract
of purchase with third party and at same time and place mortgagee took mortgage to secure loan
made, mortgage held "purchase-money mortgage" and valid against judgment creditors of mortgagor,
who had liens on equitable interest of mortgagor at time of loan and mortgage transactions.

[2] KeyCite Notes

- 266 Mortgages
266111 Construction and Operation
266111(D) Lien and Priority
266k 158 k. Priority of Mortgage for Purchase Money. Most Cited Cases

Mortgage given at time of purchase of realty to secure payment of purchase money or balance thereof
has preference over judgments and other debts of mortgagor to extent of land purchased.

[3] KeyCite Notes

266 Mortgages

266111(D) Lien and Priority
266k 158 k. Priority of Mortgage for Purchase Money. Most Cited Cases

True test as to when mortgage is "purchase-money mortgage" is not whether it is executed to vendor
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but whether proceeds are to be used to apply on purchase price.
KeyCite Notes

[4]

266 Mortgages
266111 Construction and Operation
266I1I(D) Lien and Priority
266k 158 k. Priority of Mortgage for Purchase Money. Most Cited Cases

Purchase-money mortgage will be given precedence over existing liens against mortgagor if purchase-
money mortgage was executed as part of same transaction as execution of deed of purchase, so that
the two instruments should be given contemporaneous operation in order to promote and carry out
intention of parties, execution of the instruments not being required to be literally simultaneous.

*720 Mighell, Allen & Latham and William F. Fowler, all of Aurora (Everett Jordan and Fred T.
Dean, both of Aurora, of counsel), for appellants.

Kames & Feldott, of Aurora (Joseph J. Feldott and D. J. Peffers, both of Aurora, of counsel), for
appellee.

HUFFMAN, Presiding Justice.

Fred J. McCowan and wife entered into contract with Christ Seidel and wife to purchase an improved
lot in the city of Aurora, for the sum of $12,100. McCowan and wife made payments to Seidel under
the above purchase agreement until they had reduced it to the sum of $3,995. During the above period
of time, Seidel and wife purchased some land from appellee. To secure appellee to the extent of
$1,200 upon the purchase price of such land, Seidel and wife executed to appellee a mortgage on the
lot upon which McCowan and wife had the purchase agreement. In order to keep the record strai ght,
Seidel and wife had McCowan and wife sign the mortgage on this lot.

On January 28, 1931, appellant Elmer G. Magill secured a judgment against McCowan and wife, upon
which judgment the sum of $438.75 remained due at the time of the decree herein. On January 31,
1931, appellant Royston & Co., secured a judgment against McCowan and wife, upon which the sum
of $966.25 remained due at the time of the decree herein. During the year 1931, McCowan and wife
were delinquent in making their payments to Seidel and wife on the lot under the contract of sale.
They were desirous of completing the entire balance of the purchase price. In addition to this, Seidel
was wanting the money in order that he might discharge his debt to appellee.

McCowan and wife made arrangements with appellee to advance $3,000 for them *727 to Seidel and
wife toward payment of the $3,995 then remaining due upon said lot. They had enough cash from
other sources to complete the purchase price. Pursuant to the above situation, the parties all met at the
office of the attorney on August 8, 1931. Those present were the attorney and his secretary, the
appellee, McCowan and wife, Seidel and wife, and Mr. McCowan's mother. At this meeting, appellee
advanced the $3,000, which was paid to Seidel and wife, and McCowan and wife advanced enough
additional cash to complete payment of the purchase price upon the lot. At this time McCowan and
wife executed to appellee their notes for $3,000, secured by trust deed upon said lot. The entire
transaction took place in the presence of all the above-named persons, and at the one meeting.

On March 21, 1935, appellee filed his bill to foreclose against the lot under the above trust deed.
Appellants Magill and Royston & Co. answered, setting up their respective judgments and claiming
the same to be prior liens to appellee's lien against said lot. Appellee took the position that his
mortgage was a purchase-money mortgage, and therefore not subject to the liens of the said judgment
creditors. The matter of appellants’ judgments was stipulated between the parties. The court heard the
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cause. Oral testimony was offered on behalf of appellee only. The court found the issues with appellee
and decreed that the judgment liens of the appellants Magill and Royston & Co. were subordinate to
appellee's, but prior to all other liens. Said judgment creditors have prosecuted this appeal from the
above decree.

Appellants urge three reasons why appellee's mortgage should not be considered as a purchase-money
mortgage. They first urge the deed and mortgage were not simultaneous acts; second, that their
judgments were liens on McCowan's equitable interest and rights under the sales contract; and, third,
that the money advanced by appellee was used to pay a pre-existing indebtedness. We will discuss the
above positions of appellants in the order named.

KE,
[1]1 = Appellants state that they consider the best case in this state, in support of their position that
the acts were not simultaneous, to be that of Small v. Stagg, 95 I11. 39. In this case the court, in
discussing the deed to the property and the trust deed claimed to have been given to secure purchase
money, makes the following statement: "The two were separate and distinct acts, and there is no
testimony in the record from which it can be presumed that the three parties intended to have the two
transactions bear any relation whatever to each other." 95 I11. 39, at page 44. Under such
circumstances certainly no claim to a purchase money mortgage could be maintained. In the above
case the rule is recognized, "that where a person purchases a tract of land and secures a deed therefor,
and at the same time executes a mortgage on the property to secure the purchase money. an existing
Judgment against the mortgagor does not become a lien as against the mortgage." 95 I11. 39, at page
44. In Harrow v. Grogan, 219 1l1. 288, at page 291. 76 N.E. 350, 351, it is said: "that where, on the
purchase of land, a deed is executed by the vendor, and a mortgage on the land purchased is executed
by the purchaser, and both conveyances are acknowledged and recorded at the same time, the
presumption is that they were executed simultaneously, and that the mortgage was intended to secure
the purchase money." It is further stated that the court would presume, from the fact that a deed and
mortgage were made on the same land and on the same day, that the mortgage was a purchase-money
mortgage. It is recognized in the above case, 219 IIl. 288, at page 292, 76 N.E. 350, that the
presumption that a mortgage, executed by the vendee on the same day upon which the land is
conveyed, is a purchase-money mortgage, is subject to rebuttal. However, nothing appears in the
record in this case to rebut the presumption that appellee's mortgage is a purchase-money mortgage. It
was made and executed at the same time and place as the deed to the lot. In addition to the
presumption prevailing, 1s the testimony of the witnesses for appellee, whose testimony stands
undisputed, and supports his contention that his mortgage is a purchase money mortgage.

With reference to appellants' second point urged, that their judgments were liens on McCowan's
equitable interest in the lot under the contract of sale, there is no dispute. However, their rights under
their liens would have been no greater than McCowan's rights under the sales contract. The only
interest or right that McCowan had unde